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Negligence of Drawer Relieved Bank from 
Liability 

A bank, which pays a check, bearing a forged indorsement, 
may escape liability to the drawer by establishing that the 
drawer has been guilty of negligence which contributed to such 
payment and that it has been free from negligence. Royal 
Indemnity Co. v. Federal Reserve Bank of Cleveland, United 
States District Court, S. D. Ohio, W. D., 38 Fed. Supp. 621. 

An agent employed by an insurance company was author- 
ized to solicit and submit applications for life insurance and 
to render service to all policyholders in his territory incident 
to their policies, including the delivery to such policyholders 
of all checks or drafts of the company made payable to such 
policyholders. In the course of his employment as agent there 
came into his possession forty-six checks issued by the com- 
pany. He forged the name of the payee on all of said checks, 
indorsed his own name thereafter, received the proceeds thereof 
and converted the same to his own use. 

It appeared that the signature of the policyholders in con- 
nection with the loan application and policy loan notes were 
forged by the agent; that when applications for increased 
loans were made before payment thereon the signatures would 
be compared with the signatures on the previous applications, 
but that in the instance of increased loans or new loans no 
comparisons were made with the genuine signatures of policy- 
holders in possession of the company. 

The checks in due course were cleared through Denver 
banks, then Chicago, and finally reached the Cincinnati branch 
of the defendant, Federal Reserve Bank, where they were 
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stamped “All prior indorsements guaranteed” and presented 
respectively to the bank upon which they were drawn. After 
receipt of the cancelled checks from the bank the cashier of the 
insurance company verified the regularity of the issuance of 
the checks but made no effort to verify the genuineness of the 
signature of the payees of the checks. 

The insurance company discovered the first of the forgeries 
on or about August 16, 1933, immediately dismissed the agent 
and, after investigation, made claim against plaintiff surety 
company under its forgery bonds. On December 10, 1934, 
it received from plaintiff $4,217 in full settlement and on May 
3, 1935, assigned to plaintiff all causes of action for loss aris- 
ing out of the insurance agent’s forgeries of names of payees 
on checks issued by the company. No notice was given de- 
fendant bank of the forged indorsements until August 28, 
1935. On this date plaintiff's counsel demanded payment of 
$4,217 on account of loss sustained by plaintiff, seeking recov- 
ery by reason of defendant’s guaranty of all prior indorse- 
ments. 


In holding that defendant bank was not liable to plaintiff, 
the court stated the following reasons: 


(1) Plaintiff as assignee of the Union Central Life Insurance Com- 
pany has no rights in this action different from or greater than those 
of the Insurance Company, its obligee in the forgery bonds, and as 
such assignee is subject to the same defenses as may properly be urged 
against that company. National Surety Co. v. Perth Amboy Trust 
Co., 3 Cir., 76 F. 2d 87. 

(2) The Union Central Life Insurance Company, by its failure to 
detect the forged signature on the loan applications and by its con- 
tinued failure to compare the signatures of the payee on the checks 
with the genuine signatures in its possession, as shown by the evidence, 
was solely and wholly responsible for the loss, and leaves this court no 
alternative but to apply the well-established rule that where one of 
two innocent persons must suffer loss by the fraud or misconduct of 
a third person, the one who first reposes the confidence and commits 
the first oversight, must bear the loss, and plaintiff is estopped from 
demanding payment herein. McHenry v. National Bank, 85 Ohio St. 
203, 97 N. E. 395, 38 L. R. A., N. S., 1111; Weisberger Co. v. Sav- 
ings Bank, 84 Ohio St. 21, 95 N. E. 379, 34 L. R. A., N. S., 1100; 
Central Trust Co. v. Insurance Co., 50 Ohio App. 308, 198 N. E. 62 


(certiorari denied.) 





THE BANKING LAW JOURNAL 579 


(3) The failure of plaintiff and the Union Central Life Insurance 
Company to advise defendant of the Cable forgeries for more than two 
ycars after they were discovered discharges the defendant in this case. 
Central Trust Co. v. Insurance Co., 50 Ohio App. 308, 198 N. E. 62; 
Leather Mfrs. Nat. Bank v. Morgan, 117 U. S. 96, 6 S. Ct. 657, 29 
L. Ed. 811; United States v. National Exchange Bank, C. C., 45F. 163. 
To shift the loss sustained upon forged commercial paper, the holder 
must give prompt notice of the forgery, when discovered, and return 
the check to the party upon whom the loss is sought to be cast. Van 
Wert National Bank v. First National Bank, 6 Ohio Cir. Ct. 130. 

Counsel for plaintiff specifically argue that it is entitled to recover 
for breach of contract based upon an express warranty because of 
defendant’s guaranty of all prior endorsements on the checks in ques- 
tion, and insist by reason thereof that the defenses of negligence, 
estoppel, laches, etc., should not be considered. On this point the 
Supreme Court, in United States v. Guaranty Trust Co., 293 U. S. 
340, 349, 55 S. Ct. 221, 225, 79 L. Ed. 415, 95 A. L. R. 651, says: 
“The express guaranty of prior indorsements means no more than 
what is implied by every unrestricted indorsement; namely that the 
indorsements were effective to give to the holder a legal title and the 
right to enforce payment of the check.” ‘Thus the Court clearly de- 
fines plaintiff’s position here and definitely disposes of its broad claims 
as to its rights by reason of the express warranty. 


EEE EEE 


Liability of Bank in Collecting Draft 


Under the law of Pennsylvania, except where there is a 
custom to the contrary, a direction to collect a debt does not of 
itself include an authorization to receive anything but money 
in payment thereof, and if an agent receives something other 
than money the agent becomes immediately liable to the prin- 
cipal for the full amount of the indebtedness, the burden being 
on the agent to recover whatever he can from the debtor. 
Bunge v. First National Bank of Mount Holly Springs, Pa., 
United States Circuit Court of Appeals, Third Circuit, 118 
Fed. Rep. (2d) 427. 

The Pennsylvania Bank Collection Act, involved in this 
case, provides that where ordinary care is exercised, any agent 
collecting bank may receive in payment of an item without 
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becoming responsible as debtor therefor, whether presented by 
mail, through the clearing house, or over the counter of the 
drawee or payor, in lieu of money, the check or draft of the 
drawee or payor upon another bank. It was held that the Act 
is directed to instances where the paper to be collected is that 
embodying a promise of an order on a banking institution and 
consequently a collecting bank in Pennsylvania would be lia- 
ble as debtor for the amount of the draft when it accepted 
company’s check, cancelled the draft and delivered it to com- 
pany. This decision reverses the opinion of the United States 
District Court rendered in the same case in 84 Fed. Supp. 119. 
(See Banking Law Journal, November 1940 issue, volume 57, 
page 751.) 

The facts, in this case, as recited by the Circuit Court of 
Appeals in its opinion are as follows: 


The plaintiff is a resident of New York engaged in the business 
of selling wood pulp. In September, 1937, the plaintiff made an agree- 
ment for the sale of a quantity of wood pulp to the Mount Holly 
Paper Company of Mount Holly Springs, Pennsylvania. The pulp 
was to be shipped to the purchaser with sight draft attached to the 
bill of lading. Plaintiff shipped the wood pulp, consigned to himself, 
upon a uniform order bill of lading. This he endorsed in blank and 
deposited, together with invoices for the pulp and a sight draft on the 
paper company to his order for $3,881.43, with the Irving Trust 
Company of New York City. On October 5, 1937, the Irving Trust 
Company sent the draft, invoices and bill of lading for collection to 
the defendant, a national bank located in Mount Holly Springs, Penn- 
sylvania. Accompanying the documents was a collection sheet with 
the following instructions printed thereon: “If not paid when due 
please return notes and clean drafts but hold documentary items in- 
forming us immediately of reason for nonpayment. Deliver documents 
only on payment of draft, unless otherwise instructed by us.” 

Upon receipt of the documents the Mount Holly Springs bank 
notified the purchaser of their arrival. Shortly thereafter a repre- 
sentative of the purchaser came to the bank and delivered to it the 
purchaser’s check drawn on the Farmers Trust Company of Carlisle, 
Pennsylvania, for the amount of the draft. Defendant’s officer per- 





1The bill of lading stated on its face: “The surrender of this original Order 
Bill of Lading properly endorsed shall be required before the delivery of the prop- 
erty. Inspection of property covered by this bill of lading will not be permitted 
unless provided by law or unless permission is indorsed on this original bill of lading 
or given in writing by the shipper.” 
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forated the draft with the word “Paid” and surrendered it, the bill 
‘of lading and the invoices to the purchaser who thereupon delivered 
the bill to the railroad company and received possession of the pulp. 
Later the same day, an officer of the paper company notified the bank 
that it would not accept the pulp and would not make good its check 
upon the Carlisle bank which had been given in payment of the draft. 
The paper company did not have, at the time the check was given, 
sufficient funds in that bank to cover the check. The next day was 
a holiday. On the following day the paper company obtained pos- 
session of the bill of lading from the local agent of the railroad com- 
pany and gave it back, together with the cancelled draft and invoices, 
to the defendant bank. The bank thereupon returned the check to the 
paper company and returned to the Irving Trust Company the bill 
of lading, cancelled draft and invoices, and the Irving Trust Company 
charged the seller’s account with the amount of this draft. This ac- 
tion was brought by the seller against the Mount Holly Springs bank 
for the amount of the draft. It was tried below by the court without 
a jury and findings of fact and conclusions of law were made. Judg- 
ment was for the defendant. 

Plaintiff’s theory is that when the defendant bank accepted the pur- 
chaser’s check and delivered therefor the bill of lading, invoices and 
draft, the latter duly cancelled, this became a closed transaction with 
defendant bank becoming personal debtor. Subsequent events, plain- 
tiff argues, do not change the nature of the transaction nor can they 
lessen plaintiff’s rights. 


In holding that the defendant bank was liable the court 
said: 


Unless the Bank Collection Act of June 12, 1931, P. L. 568, '7 P. S. 
§ 212 et seq., has changed the law, plaintiff’s position is right under 
the law of of Pennsylvania. “. . . except where there is a custom to 
the contrary, a direction to collect a debt does not of itself include 
an authorization to receive anything but money in payment thereof.” 
Restatement, Agency § 426, Comment e. The Pennsylvania law gov- 
erning the consequences of such deviation from authority on the part 
of an agent is stated in Pennsylvania annotations to the Restatement 
of Agency, § 426. “It appears to be the law in Pennsylvania, at least 
in bank collection cases, that if an agent receives something other than 
money the agent becomes immediately liable to the principal for the 
full amount of the indebtedness, the burden being on the agent to 
recover whatever he can from the debtor.” An examination of the 
following authorities supports the rule thus stated: Fifth National 
Bank v. Ashworth, 1889, 123 Pa. 212, 16 A. 596, 2 L. R. A. 491; 
Farmers’ & Mechanics’ National Bank v. Cuyler, 1901, 18 Pa. Super. 
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434; Bank of Wesleyville v. Rose, 1925, 85 Pa. Super. 52. See also 
Pepperday v. Citizens’ Nat. Bank of Latrobe, 1898, 183 Pa. 519, 
38 A. 1030, 39 L. R. A. 529, 63 Am. St. Rep. 769. The Pennsylvania 
rule in these cases is thus somewhat more severe than that in some other 
states where recovery against the agent is limited to the loss caused by 
his negligence. Mechem on Agency, 2d Ed., § 1320. Even under this 
rule, however, in a collection case prima facie the measure of damages 
is the amount of the claim. Mogul v. Lavine, Inc., 247 N. Y. 20, 159 
N. E. 708, 57 A. L. R. 934; Mechem § 1320. The defendant, then, 
became liable as debtor when it took the paper company’s check and 
surrendered the draft and the document of title. Once that liability 
attached the defendant could not unilaterally discharge it by an at- 
tempt to retrace its steps. Hamburger Bros. & Co., Inc. v. Third Nat. 
Bank & Trust Co. of Scranton, 1938, 1382 Pa. Super. 421, 200 A. 696, 
affirmed in 1939, 333 Pa. 377, 5 A. 2d 87. 

We now come to the effect of the Bank Collection Act.” Section 9 
of that Act provides: ‘Where ordinary care is exercised, any agent 
collecting bank may receive in payment of an item without becoming 
responsible as debtor therefor, whether presented by mail, through the 
clearing house, or over the counter of the drawee or payor, in lieu of 
money, either (1) the check or draft of the drawee or payor upon an- 
other bank. . . .” It was found by the trial court that the defendant 
bank exercised ordinary care in accepting the Mount Holly Paper 
Company’s check in payment of the draft in question. If the statute 
is applicable defendant bank would not have incurred liability as a 
debtor by the acceptance of the paper company’s check. In deter- 
mining whether the act applies to this situation we must blaze our 
own trail. There seems to be no decision in which a court has had to 
meet this question and there is no legislative history or authoritative 
commentary upon the statute which gives a guide to its interpretation. 
The language used in § 9, however, seems pretty definitely directed to 
instances where the paper to be collected is that embodying a promise 
of or an order upon a banking institution. Presentation by mail, 
through the clearing house or over the counter certainly sounds like 
a description of a presentation to a bank. So does the permissive ac- 
ceptance of a check or draft “upon any bank other than the drawee 
or payor of the item.” So does the elaborate provision dealing with 
unconditional credit. 

In addition to the words of the section just quoted a strong rea- 
son for limiting the language of § 9 to interbank transactions is the 
startling effect upon those dealings in which a seller accompanies an 
endorsed order bill of lading or other negotiable title document with 
a sight draft. This method of dealing has made it possible for par- 





2 Act of June 12, 1931, P. L. 568, 7 P. S. § 220. 
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ties to have the equivalent of a cash sale even though buyer and seller 
are hundreds of miles apart. To interpret this statute to change that 
kind of arrangement from a cash transaction to what is a credit trans- 
action would be to destroy what has come to be an accepted and use- 
ful commercial device. Unless the language explicitly calls for that 
result it should not be reached. We believe, as stated above, that the 
language strongly points the other way. ‘The conclusion is that the 
defendant bank became liable for the amount of the draft when it 
received something other than money in payment, cancelled the draft 
and delivered it to the drawee. 

The judgment of the District Court is reversed and the case is 
remanded, with directions to enter judgment for the plaintiff. 

Concurring opinion: 

I fully concur in the judgment of the court but do so upon the 
ground that the Pennsylvania Bank Collection Act,* by its own require- 
ments, is unavailing to relieve the defendant bank of its common-law 
liability under the undisputed facts of the case. Had the defendant 
bank, as the collecting agent, endorsed and transmitted to the drawer 
of the draft the check which the drawee originally gave the defendant 
in payment, a question as to the applicability of the act might have 
been raised. The intent and scope of the act would then have become 
important. But, such is not this case. The defendant bank trans- 
mitted nothing to the drawer of the draft in intended payment thereof. 
After having surrendered the draft with attached bill of lading (and, 
by the same token, the goods covered thereby) to the drawee of the 
draft in exchange for the latter’s check, the defendant returned the 
check to the drawee of the draft upon receiving back the bill of lading 
and then returned the draft to the forwarding agent as having been 
dishonored for nonpayment. The defendant bank does not rely upon 
a collection of any kind. The act, therefore, is in no way applicable 
and the defendant’s liability under the law merchant must be enforced. 
Cf. Stewart v. Pen Argly National Bank, 307 Pa. 328, 335, 161 A. 327 
et seq. 


3 3Act of June 12, 1931, P. L. 568, Sec. 9, 7 P. S. § 220. 


BERR 


Check Delivered to Impersonator 
An indorser of a check is not liable to the drawer for a loss 
occasioned by a forged prior indorsement, where the circum- 
stances are such as to estop the drawer from setting up the 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §588. 
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forgery. Metropolitan Casualty Company of New York y, 
First National Bank of Omaha, Supreme Court of Nebraska, 
297 N. W. Rep. 598. 

On an application bearing the genuine signature of the 
insured, the insurance company issued to him a 2,000-dollar 
life insurance policy, naming his wife beneficiary. After her 
death an impostor using the mails and the name of the insured 
without the latter’s knowledge or consent, surreptitiously pro- 
cured from the insurance company a change of beneficiary 
from the wife to the estate of the insured and a loan of $441.04 
on the policy. The insurer drew and directed by mail to the 
insured a check payable to him on drawee bank for the amount 
of the loan, but the check was intercepted by the impostor 
who had signed the name of the insured on the application for 
change of beneficiary and on the application for the loan on 
the policy and on the note for the loan. 

With the check, the impostor went in person to see a mer- 
chant, represented himself to be the insured, the payee, offered 
the check in payment of an open account of $80.90 charged on 
the books of the merchant to the insured, asked for the balance 
in currency, indorsed the name of the insured on the check and 
received the difference between the account of $380.90 and 
$441.04. The forged indorsement was followed thereunder by 
the indorsement of the merchant and the check deposited to 
his credit in defendant bank. The latter also indorsed the 
check and it was subsequently paid by the bank upon which 
it was drawn. 

It was held that the conduct of the insurance company was 
sufficient to estop the indemnitor of the insurance company 
from asserting the forgery of the first indorsement as against 
defendant bank, in the indemnitor’s action to recoup the loss 
occasioned by the impostor. The reasoning upon which the 
decision was based may be read in the following paragraphs 
quoted from the court’s opinion: 


The question presented on appeal is: Did plaintiff, the indemnitor, 
make a case for recovery of the loss from the subsequent indorsers of 
the check? By payment of the loss, plaintiff, under the contract of 
indemnity, became subrogated to any right of indemnitee to recover 
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the loss from the subsequent indorsers, but did not acquire by subro- 
gation any greater right. American Surety Co. v. School District, 
117 Neb. 6, 219 N. W. 583. The test, therefore, is whether the in- 
surer, the drawer of the check, would be entitled to a recovery on the 
stipulated facts in absence of the indemnity. Plaintiff relies on the 
statute which provides: ‘Where a signature is forged or made with- 
out authority of the person whose signature it purports to be, it is 
wholly inoperative, and no right to retain the instrument, or to give a 
discharge therefor, or to enforce payment thereof against any party 
thereto, can be acquired through or under such signature, unless the 
party against whom it is sought to enforce such right is precluded 
from setting up the forgery or want of authority.” Comp. St. 1929, 
§ 62-123. 

In connection with this statute counsel for plaintiff call attention 
to the following rulings in a former case: . 


“An indorser of a negotiable instrument guaranties the genuine- 
ness of prior indorsements. 

“Accordingly, where a check is drawn payable to the order of a 
named payee, one who takes the check on the forged indorsement of 
the payee, and himself indorses it, is liable to the bank on which the 
check is drawn, if that bank pays it in ignorance of the forgery, in 
the absence of circumstances estopping the drawer from setting up the 


forgery.” First Nat. Bank of Hastings v. Farmers’ & Merchants’ 
Bank, 56 Neb. 149, 76 N. W. 430. 


Indorsers do not in every instance guarantee the genuineness of 
prior indorsements of the same instrument. To apply herein the stat- 
ute as invoked would permit plaintiff to exact of defendants greater 
vigilance to prevent fraud than that exercised by plaintiff itself. It 
changed the beneficiary in a policy on an application signed by an 
impostor and not by the insured. It granted a loan on a policy under 
an application of which the insured knew nothing. It had in its pos- 
session at the time genuine signatures of insured which, if compared 
with spurious signatures accepted by it as genuine, might have pre- 
vented the fraud. In trusting the check to the mails, a registered let- 
ter and a demand for a receipt bearing the genuine signature of in- 
sured would quite likely have avoided the loss. Through negligence 
of the insurer the check fell into the hands of an impostor who found 
it easy, under the circumstances, to deceive Orchard & Wilhelm Com- 
pany into cashing it. The conduct of insurer and the surrounding 
circumstances as shown by the evidence are sufficient to estop it from 
asserting the forgery of the first indorsement as against defendants. 
The same result would be reached by adopting the following doctrine: 
“The weight of authority, however, seems to be decidedly in favor of 
the doctrine that where a check or draft is drawn or indorsed and 
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delivered to a party, to be cashed by him under the name in which it 
is made out or indorsed, that his signature by way of indorsement in 
that name is valid as between an innocent holder and the party de- 
livering it to him. This is commonly put on the ground that the payer 
of the draft or the purchaser of it is simply carrying out innocently 
the intention of the maker or indorser.” Hoffman v. American Ex- 
change Nat. Bank, 2 Nebr., Unof., 217, 96 N. W. 112, 113. 

The courts generally have adopted this doctrine in determining 
who must bear the loss as between a drawer who delivers a check to 
an impostor and one who cashes it upon the impostor’s indorsement. 
See cases cited in annotations in 22 A. L. R. 1228; 52 A. L. R. 1326; 
112 A. L. R. 1435. The district court took this view in finding the 
facts and in applying the rules of law and equity thereto. 


State Taxation of National Bank Shares 


Under the federal statute granting states the right to tax 
shares in national banks, the tax levied by the state must be a 
tax upon shareholders and not upon the assets of the bank. 
12 U.S. C. A. § 548. Odland v. Findley, County Treasurer, 
In re First National Bank of Bethesda, United States Dis- 
trict Court, S. D. Ohio, E. D., 38 Fed. Supp. 563. 

An Qhio statute made it the duty of the banks to collect 
the taxes, made the tax a lien upon the shares themselves and 
provided further that if the banks should fail to pay, each 
would be liable by way of penalty for the tax plus $100 per 
day for the delay in payment. 

It was held that the assessment made directly against the 
bank would be presumed to have been an assessment against 
the bank as agent of the shareholders. The agency of the bank 
for its shareholders terminated when the bank was declared 
insolvent. Consequently the funds of the bank were not sub- 
ject to the lien of taxes on shares assessed against the bank as 
agent for its shareholders or of penalty for failure to pay such 
tax. The decision reads, in part, as follows: 


There is but one fundamental issue in this case and that is whether 
er not the defendants herein can compel the plaintiff to pay the taxes 


NOTE —For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §1504. 
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claimed by Belmont County. Any consideration of this question must 
begin with the primary principle that national banks cannot be taxed 
by state governments or political subdivisions upon their property or 
shares except in so far as Congress may grant that right by express 
permission. Iowa-Des Moines National Bank v. Bennett, Chairman, 
et al., 284 U. S. 239, 52 S. Ct. 1383, 76 L. Ed. 265. The mere silence 
of Congress in this respect, in itself constitutes a ban. First National 
Bank of Richmond v. City of Richmond et al., C. C., 39 F. 309, 
affirmed, 149 U. S. '769, 13 S. Ct. 1044, 37 L. Ed. 959. Therefore, 
the states and their agencies must look to the statutes of the United 
States for the basis of any claimed right or authority to tax such 
banks. Such right or authority in this case can be no broader than 
that specifically granted by Title 12, Section 548, U. S. C. A., which 
provides that states may: (1) tax said shares, or (2) include divi- 
dends derived therefrom in the taxable income of an owner or holder 
thereof, or (3) tax such associations on their net income, or (4) 
according to or measured by their net income... .” Subdivision 
1(a) of the same Section further provides that: “The imposition by 
any State of any one of the above four forms of taxation shall be in 
lieu of the others, except as hereinafter provided in subdivision (c) 
of this clause.” Subdivision (c) merely prescribes the terms and con- 
ditions attached to Subdivision 3 of the Section. 

By the statutes in effect at the time in question, Ohio had elected 
to tax the shares in all banks, state and national, upon the same basis. 
Ohio G. C. § 5408. In the instant case, the two banks kept in their 
places of business and open to the inspection of the taxing officials, 
lists showing the names and residences of all stockholders and the 
number of shares held by each as required by Ohio G. C. § 5410. For 
each of the years 1928, 1929 and 1930, at the proper times, the cash- 
iers of the banks made reports to the County Auditor setting forth 
the resources and liabilities of the banks and furnishing therewith a 
list of the names and residences of stockholders and the number of 
shares held by each in compliance with Ohio G. C. § 5411. When 
these reports were received by the Auditor, he fixed the value of the 
shares in money and deducted from the aggregate, the value of the 
real estate held by the banks as required by Ohio G. C. § 5412. 

In all of the county tax records the taxes due upon such shares 
were listed in the aggregate as personal property, in the names of 
and as against the banks. No listing was made in the names of the 
individual shareholders and no tax was ever paid directly to the county 
by any shareholder. Section 5672 of the Ohio General Code made it 
the duty of the banks to collect the taxes, made the tax a lien upon the 
shares themselves and provided further that if the banks should fail 
te pay, each would be liable by way of penalty for the tax plus $100 
per day for the delay in payment. By way of protecting the banks, 















588 THE BANKING LAW JOURNAL 





Section 5673, Ohio G. C., provided that the banks paying the taxes 
should have a lien upon the shares and all property of the sharehold- 
ers in possession of the banks or coming into possession of the banks. 

There is no question as to the right of the state to impose a tax 
upon the shareholders; that right was specifically granted by federal 
statute. Also, the Supreme Court of the United States held in Des 
Moines National Bank v. Fairweather, Mayor et al., 263 U. S. 103, 
44 S. Ct. 28, 68 L. Ed. 191, that the state might make the bank pri- 
marily liable in the first instance for payment of the taxes while at 
the same time providing ample means for the bank to recover from 
its shareholders. However, it must be kept in mind that the right to 
tax as granted by Congress is the right to tax shares and the bank 
pays as agent, the tax in itself must be a tax upon the shareholders 
ard not upon the assets of the bank. 

It is not denied in this case that the banks could have paid the taxes 
in the years when they should have been paid and that they had 
funds belonging to their shareholders from which they could have re- 
imbursed themselves, but the banks did not make the payments. Con- 
sequently the taxes for the years 1928, 1929 and 1930 were increased 
by the addition of a 10 per cent penalty and certified over to the 
Recorder to become a purported lien upon the property of the banks. 

It is to be presumed that the statutes of the state of Ohio are 
valid until it be shown otherwise and it is likewise to be presumed that 
the county officials acting under these statutes acted legally until the 
contrary appears. Hence, although the handling of tax listings in 
this case would have been exactly the same if the assessment had been 
made directly against the banks, still it may, for present purposes, be 
presumed that this was simply a listing against the banks as agents 
for their shareholders, but for convenience, carried in the names of 
the banks. There is, however, a limit beyond which such presumption 
may not run. Section 5672, Ohio G. C., provided that banks not col- 
lecting and paying the tax should be assessed a penalty in the amount 
of the tax plus $100 per day for the delay. That is not what the tax- 
ing officials did; what they actually did do, was to certify the delin- 
quent taxes over to the Recorder in the same form in which they had 
been carried, plus a 10 per cent penalty, exactly as would have been 
done, had the original been against the banks directly as it appears 
that it might have been. It was at this point that taxes listed in the 
names of the banks as agents for their shareholders, became apparent 
assessments directly against the property of the banks and the taxes 
due from the shareholders became asserted liens directly upon the 
property of the banks. There is no authority in either state or fed- 
eral law for that shift of liability. Can it be said that this constituted 
an assessment of penalty against the banks under Section 5672, Ohio 
G. C.? This court is of the opinion that it was not: First, because 
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this is not the penalty therein provided, and secondly, because it is the 
penalty provided for delinquent taxes in general. 

Now these taxes are asserted against the fund in the hands of the 
receiver. Admittedly the receiver has in his possession, nothing be- 
longing to the shareholders ; everything that he has, or will have, will 
go to the creditors of the banks. The agency of the banks for their 
shareholders terminated when the banks were declared insolvent. The 
banks now have existence only in the authority of the receiver; they 
are beyond the reach of taxes or penalty and any allowance of taxes 
will come not from the shareholders who owe it, but from the corpus 
of the estate which is actually and in effect, the property of the credi- 
tors. The time has thus passed when the banks can be called upon 
to respond as agents for their shareholders, hence it follows that at 
this time the collection of such tax would result in collecting from the 
creditors the taxes due from the shareholders. If collection be per- 
mitted, it would result in direct taxation against the assets of the 
banks, based upon the value of the net assets, less real estate. Such an 
imposition of taxes upon the basis stated, is not within the permissive 
terms of Section 548, Title 12 U. S. C. A. 

It is therefore the opinion of this court that under the circum- 
stances of this case, neither the taxes nor the penalty claimed can be 
asserted against the receiver, nor can they be asserted against the 
assets of the banks. 

The court further holds that the defendants cannot recover upon 
either their first or second counterclaims for the reasons hereinbefore 
stated. It is further held that the plaintiff is not entitled to recover in 


any manner the one-half of.the taxes paid by the one bank for the 
year 1928. 


EERE 


Trust Income Taxable to Grantor 


In creating a trust the grantor reserved to himself the 
right to sell or buy from the trust estate at his own price and 
to direct disposition to himself of all or any part of the trust 
fund upon such terms as he might direct. The Board of Tax 
Appeals held that the trust was revocable as to securities cov- 
ered by that provision, and the income therefrom was taxable 
to the grantor. The trust was held revocable within the defini- 
tion of section 166 of the Revenue Act of 1934, 26 U. S.C. A. 
Int. Rev. Acts, page 727. 


NOTE — For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §1522. 
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On appeal to the United States Circuit Court of Appeals 
it was decided that the Board was entirely justified in constru- 
ing the power as a reservation by the grantor of the right to 
revoke the trust. Chandler v. Commissioner of Internal Rey- 
enue, United States Circuit Court of Appeals, Third Circuit, 
119 Fed. Rep. (2d) 628. In its opinion, the court said: 


The decision of the Board was grounded upon the second para- 
graph of article seventh of the trust agreement, which is as follows: 

“During the lifetime of Grantor, Trustee shall make such sale, ex- 
change or other disposition either to Grantor or to a third party or 
third parties designated by him of all or any part of the Trust Fund 
and for such considerations and upon such terms as to credit or other- 
wise as Grantor shall at any one time or from time to time direct. 
Trustee shall also acquire by purchase, exchange or otherwise such 
real or personal property for such considerations and either from 
Grantor or from such third party or third parties as Grantor may 
at any one time or from time to time direct. Grantor may be person- 
ally interested in the sale, exchange or other disposition of any part of 
the Trust Fund and/or in the purchase, exchange or other acquisition 
of real and/or of personal property for the Trust Fund. Trustee 
shall at all times and forever be freed from any and all liability and 
responsibility for acting in accordance with such directions of 
Grantor.” 

Chandler argues that to construe the seventh article of the trust 
agreement so as to permit him to reacquire the trust property at less 
than its value runs counter to the equitable principles regulating the 
conduct of trustees and is, therefore, unwarranted. His position is 
that by the law of New York, the trustee is under a duty to refuse 
compliance with such directions, despite the broad scope of the power 
retained by him to control the trustee and to direct trust investments. 
Carrier v. Carrier, 226 N. Y. 114, 123 N. E. 185; Osborn v. Bankers 
Trust Co., 168 Misc. 392, 5 N. Y. S. 2d 211. In so contending, how- 
ever, Chandler overlooks an important distinction between the power 
reserved by him and the powers reserved by the settlors in the cases 
cited. In those cases the power to control reserved by the settlor did 
not include the power to direct the trustee to buy from and sell to the 
settlor at prices fixed by the latter. It thus appeared that the power 
was reserved for the benefit of the beneficiaries of the trust and it was 
accordingly held that the holder of the power held it as a fiduciary 
and was restricted in his exercise thereof by the ordinary equitable 
principles regulating the conduct of fiduciaries. If, however, the 
power is reserved for the benefit of the settlor there is no such restric- 
tion. In that event the only duty of the trustee is to ascertain whether 
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the exercise of the power is within the terms of the agreement. Re- 
statement, Trusts, § 185 and comments (c), (d) and (e) thereto. 

In the present case there can be no doubt that the power to con- 
trol reserved by Chandler was for his own benefit. In addition to broad 
powers of directing investments by the trustee, such as were present 
in the trust instrument in Carrier v. Carrier, supra, Chandler reserved 
to himself the right to sell to or buy from the trust estate at his own 
price and to direct the disposition to himself (other than by way of 
sale or exchange) of all or any part of the trust fund for such con- 
sideration and upon such terms as he might direct. We think that the 
reservation by the settlor of the power to deal with the trust assets for 
his own benefit is irreconcilable with the fundamental principle under- 
lying all fiduciary relationships that the fiduciary must act solely in 
the interest of the cestui que trust and, therefore, may not have per- 
sonal dealings with the trust property. Restatement, Trusts § 170 
and comments thereto. As owner of the assets Chandler, of course, 
had the right to reserve such a power. His doing so clearly indicates 
that he did not intend to impose upon himself fiduciary restraints 
enforcible by the trust beneficiaries. 


Distribution of Excess Funds from Assessment 
Proceeds 


A 100 per cent assessment was levied against the share- 
holders of a national bank. The assessment was paid in full 
by some while others paid varying percentages under compro- 
mise settlements authorized by the Comptroller and approved 
by court judgments. All creditors and depositors were paid 
in full after which there was left a fund of several thousands 
of dollars. 

It was held that in distributing excess funds payment was 
first to be made to shareholders who had paid in full in 
amounts to which their payments exceeded payments made 
by others. Russell v. Levi, Court of Appeals of Kentucky, 
149 S. W. Rep. (2d) 734. In its opinion, the court wrote: 


The shareholders who had not paid in full contended that distribu- 
tion should be on the basis of the percentage which the amount each 
shareholder paid bears to the total amount of assessments collected ; 


NOTE —For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §1440. 
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while the shareholders who paid in full contended that payment should 
first be made to them in the amounts to which their payments ex- 
ceeded the payments made by the others. The trial court adopted 
the view of the shareholders who had paid in full and declared the 
rights of the parties accordingly. The shareholders who had paid 
the assessments in part appeal from that judgment. 

The identical question confronting us was decided contrary to the 
method adopted by the trial court by the United States District 
Court for the Eastern District of Illinois in the cases of In re First 
National Bank of Arthur, 23 F. Supp. 253, and In re First National 
Bank of Hoopeston, 23 F. Supp. 486, but on appeal to the Circuit 
Court of Appeals for the Seventh Circuit these decisions were reversed 
and it was held that payments should first be made to those whose 
percentage of assessment payment exceeded payment made by other 
shareholders in the amount of such excess. See In re First National 


Bank of Arthur et al., ‘7 Cir., 100 F. 2d 623. 


It is now contended by appellants that the decision of the District 
Court was correct and that the decision of the Circuit Court of Ap- 
peals reversing the judgment of the District Court is unsound. We, 
of course, are not bound by the decision of the Circuit Court of Ap- 
peals but we have carefully considered the opinion rendered by that 
court and are of the opinion that the reasoning of the opinion is 
unanswerable and that the correct conclusion was reached. A con- 
trary conclusion would result, in effect, in the levy of an assessment 
against some shareholders for the benefit of others, a result obviously 
not contemplated or intended by the federal statute. 


BER EEEES 


Joint Safe Deposit Boxes 


A joint tenancy may be created with regard to property in 
a safe deposit box, notwithstanding absence of statutory au- 
thority for the creation of such an estate. Lilly v. Schmock, 
Supreme Court of Michigan, 298 N. W. Rep. 116. 

In this case a grandfather leased a safe deposit box in his 
own name with granddaughter and her husband as deputies, 
having the same right, as far as the bank was concerned dur- 
ing the grandfather’s lifetime to remove everything and close 
the box, but in case of his death, the bank would require an 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §1356. 
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order from the probate court before it would allow any one 
to enter the box. 

Later the grandfather was told by bank employee that if 
grandfather, granddaughter and husband leased a safe deposit 
box as joint tenants by the entireties, the survivor could remove 
contents without order from the probate court. To this state- 
ment, the grandfather replied, “That is what I want.” The 
original signature was then canceled, and a new card was issued 
bearing signatures of grandfather, granddaughter and hus- 
band, followed by the words “either or survivor.” 

It was held that a joint tenancy was created and on grand- 
father’s death the granddaughter and husband could remove 
the contents of the safe deposit box. In its opinion, the court 
said: 


The evidence is clear that in the conversation at the time the new 
signature card was issued, it was the agreement between Mr. Gelnaw, 
the Schmocks, and the bank that Mr. Gelnaw and the Schmocks were 
to be joint tenants with right of survivorship. The former card, in 
which the Schmocks were named deputies, was cancelled. Mr. Gelnaw 
signed the new card, stamped “either or survivor.” The fact, that 
the original application appointing the Schmocks as deputies was not 
cancelled is of no consequence; nor is the fact that a new safe deposit 
contract was not executed by the bank. The agreement under which 
the box was held was changed by the action of Mr. Gelnaw and the 
Schmocks. The representative of the bank carried out the suggestions 
of Mr. Gelnaw in the manner above described. It is indisputable from 
the evidence that these parties intended to be joint tenants with right 
of survivorship. ‘There is no claim of fraud, duress, or that Mr. 
Gelnaw was incompetent. 

It is true that an estate by entireties refers to a form of co-owner- 
ship held by husband and wife with right of survivorship; and the 
use of the term by Mr. Dixon in his conversation with Mr. Gelnaw, at 
the time the new signature card was signed, might be termed a mis- 
nomer. But there can be no doubt of what was intended; the parties 
were to be joint tenants. The words, “by the entireties,” clearly re- 
ferred to a right of survivorship; and when Mr. Gelnaw signed the sig- 
nature card, he affixed his signature over the words, “either or 
survivor.” 

Cases are cited by plaintiff holding that, where the words, “either 
or survivor,” are stamped over the signatures of the application for 
a safe deposit box, the deposit does not thereby become a joint deposit 
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with right of survivorship; and reference is made to other cases to 
the same effect, where a safe deposit box was held by joint lease. But 
these decisions can be said to rest upon the ground that no sufficient 
evidence established that the parties intended that the deposit should 
be held jointly. In this case, when the agent of the bank explained to 
Mr. Gelnaw that “if they rented the box as joint tenants by the en- 
tireties,” the Schmocks could remove the contents in case of his death, 
his reply was, “That is what I want.” ‘This evidence establishes the 
intent to create a joint tenancy with the right of survivorship. 

In the case of In re Peterson’s Estate, 239 Mich. 452, 454, 214 
N. W. 418, 419, it is said: “The bench law of this state does not for- 
bid ‘the creation of the right of survivorship in personalty where it is 
created by the express act of the parties,’ and ‘the statute nowhere 
forbids it.’ Lober v. Dorgan, 215 Mich. 62, 183 N. W. 942. Mr. 
Peterson deposited the bonds in the names of himself and wife. He 
directed the depositary to surrender them either to himself or his wife, 
or the survivor of them. He placed the key in their bedroom to the 
knowledge of both of them. He or his wife at any time might have 
withdrawn the bonds. He did all that he could to carry out his inten- 
tion. He intended to give to her a present interest in the bonds equal 
to his own, and, in the event of his death, which he must have antici- 
pated, to give her the entire fund. He parted with dominion over the 
property to the full extent permitted by a transaction of this charac- 
ter. There was delivery.” 

It may be remarked, as strongly urged by plaintiff, that in the 
Peterson case there was testimony that the party making the deposit 
had stated that, in case of his death, he wanted the contents of the 
box to belong to his wife; and while this can be said to be stronger 
evidence as a statement of intent than in the present case, it does not 
derogate from the reasons for our conclusion. 

It is further urged that, while statutes permit the creation of a 
joint estate with right of survivorship in personalty in the case of 
bank deposits and in certain other instances, there is no statutory au- 
thority to permit the creation of such an estate with regard to prop- 
erty in a safe deposit box. But neither the statutes nor the decisions 
of this court forbid the creation of a right of survivorship in per- 
sonalty where it is provided by the express act of the parties. In 
Negaunee National Bank v. Le Beau, 195 Mich. 502, 161 N. W. 974, 
L. R. A. 1917D, 852, this court permitted a bank deposit to pass to 
the survivor, independently of statute. 





BANKING DECISIONS 


In this department are published each month all of the important 
decisions of the Federal and State Courts, involving questions 
pertaining to the law of banking and negotiable instruments. 


LIMITATION OF BANK OFFICER’S AUTHORITY 


Bernatovich v. Davis, Supreme Court of Pennsylvania, 19 Atl. 
Rep. (2d) 925 


Generally, a bank officer has no power to consent to any arrange- 
ment which will impair the security or collateral of the bank. This 
rule applies witi equal force to all of the executive officers, presi- 
dent, vice-president, and cashier. 

In this case the mortgagors contended that in consideration of 
payment of $3,000 in cash and the execution of a note for $2,000, 
the bank’s vice-president agreed to satisfy the mortgage of record, 
though $5,500 was due by one of the mortgagors to the bank at the 
time. It was held that the evidence was insufficient to sustain a 
finding that the vice-president of the bank was duly empowered and 
had authority to bind the bank by promise to satisfy the mortgage 
on payment of a lesser amount than that due to the bank. It could 
not be assumed that the vice-president possessed inherent power to 
release the mortgage by virtue of his office. The mere fact that he 
acted as executive officer of the bank could not establish such au- 
thority, and there was no evidence that the directors had, by ac- 
quiescence or otherwise, clothed him with the appearance of such 
authority. 


Suit in equity by John Bernatovich and Mary Bernatovich against 
Arthur G. Davis, Deputy Receiver of the Bosak State Bank, for a de- 
cree declaring mortgage paid, forbidding foreclosure proceedings on 
the mortgage, and compelling entry of satisfaction of mortgage on the 
record. From a decree in favor of the plaintiffs, the defendant appeals. 

Decree reversed. 

J. Julius Levy, of Scranton, for closed banks. 

John W. Lord, Jr., Sp. Deputy Atty. Gen., Claude T. Reno, Atty. 
Gen., and Orville Brown, Deputy Atty. Gen., for appellant. 

David Landau of Scranton, for appellees. 

NOTE —For .similar decisions see Banking Law Journal Digest (Fifth 


Edition) §1066. 
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SCHAFFER, C. J.—Plaintiffs, husband and wife, tenants by en- 
tireties of a property on which they had created a mortgage for $5,000 
in favor of the Bosak State Bank, filed a bill in equity, after the bank’s 
failure, against its receiver, praying for a decree declaring the mort- 
gage paid, forbidding foreclosure proceedings upon it, and compelling 
the entry of satisfaction on the record. The chancellor so ordered. 
From this action the receiver appeals. 

The bill recites that, at the time the mortgage was made, June 10, 
1926, no money was paid by the bank to plaintiffs, but it was given as 
collateral to secure repayment to the bank of amounts which the hus- 
band, a building contractor, desired to borrow, in order to perform 
a construction contract. During succeeding mouths, the husband, in 
consideration of the mortgage, received various loans and made various 
payments thereon. It is alleged that on November 26, 1926, plaintiffs 
conferred with Edward Bosak, vice-president of the bank, concerning 
the payment of their debt and the satisfaction of their mortgage, and 
were informed by him that all loans advanced upon the security of the 
mortgage had been paid, except the sum of $3,000, and thereupon the 
husband gave a check to the bank for that amount in full payment 
and satisfaction of all money due for or on account of the mortgage, 
and Bosak as vice-president of the bank orally promised and agreed to 
accept the check as such payment and satisfaction, and that the mort- 
gage would be marked satisfied of record. It was further alleged that 
by reason of the payment of the sum named there remained no liability 
to the bank upon the mortgage, and plaintiffs did not learn that it had 
not been satisfied in accordance with the alleged agreement until after 
the bank was closed and demand for payment was made by the receiver. 
It should be noted that nothing is said in the bill about a note for 
$2,000, executed by the husband-plaintiff, which was given to the bank 
simultaneously with the check for $3,000. 

At the trial, the wife-plaintiff testified that, on November 26, 1926. 
she and her husband saw the vice-president at the bank, who said to 
her that if the bank was paid $3,000, the mortgage would be satisfied, 
and that her husband thereupon wrote a check for that amount and 
delivered it to the vice-president. 

The husband testified that he gave the mortgage as collateral for 
future loans and thereafter borrowed from the bank from time to time. 
The mortgage recites that it is given as additional or collateral security 
for the payment of any note or notes now or thereafter made to the 
bank by the mortgagors or either of them. Recounting what took place 
between plaintiffs and the vice-president of the bank, the husband said 
the latter told him if he would pay $3,000, everything would be all 
right and he would have the mortgage satisfied; that with this under- 
standing he drew a check for $3,000 to the bank and handed it to the 
vice-president. After this time he paid premiums on the policy of fire 
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insurance on the property, which contained a mortgagee clause, and 
also paid such premiums after the bank had become solvent. It is un- 
disputed, that subsequent to the execution of the mortgage, and prior 
to November 26, 1926, when the conversation relative to its satisfaction 
is alleged to have taken place, the husband-plaintiff borrowed the sum 
of $5,500 from the bank, whose books show that amount to be owing 
on the latter date. This indebtedness was evidenced by a note dated 
October 21, 1926, for $2,000; one dated November 18, 1926, for $3,000, 
and a third dated November 22, 1926, for $500. With the payment of 
$3,000 on November 26th, this left an indebtedness to the bank on that 
day of $2,500. Thus, while it was argued in plaintiffs’ behalf that the 
note for $2,000, given on November 26th, together with the $3,000 check, 
was in complete discharge of his existing obligation to the bank, it is 
obvious that this could not be true, for the undisputed book entries 
show that his indebtedness exceeded these combined sums at that time, 
and the note teller testified that the new note was merely a renewal of 
a prior note for $2,000. 


On November 8, 1929, the husband-plaintiff executed another note 
covering his then indebtedness to the bank of $32,020, in which he stated 
that he had deposited as collateral security the bond and mortgage in 
question. At the time the bank closed its doors, he owed it $46,099.27. 

The vice-president of the bank testified, not only that he entered 
into no agreement or undertaking with the plaintiffs to satisfy the 


mortgage, but that he had no conversation with them on that subject, 
and had never seen the wife-plaintiff. Furthermore, he said that he 
had no power to agree to satisfy the mortgage upon the payment of 
$3,000, and that he could not have entered into an agreement to satisfy 
it unless the bank was fully secured for the loans it had made, which 
it then was not. 

The court below found as a fact: ‘‘That in consideration of the 
payment of $3,000 to the Bosak Bank November 26, 1926, in addition 
to a new note for $2,000 shown on the records as having been given 
that date, Edward Bosak, its vice-president, agreed that said mortgage 
of June 10, 1926, was thereby paid and he promised to satisfy the same 
of record.’’ It was also found as a fact: ‘‘That Edward Bosak as vice- 
president of the said Bosak Bank was duly empowered, and had au- 
thority to bind said bank by his promise to satisfy the mortgage, and 
hy his acceptance of check for $3,000.’’ We think neither of these 
findings was warranted by the evidence. 

It is argued in appellee’s behalf that the finding of the chancellor 
that the vice-president had authority to agree to satisfy the mortgage 
should be sustained, because the records of the bank on the day in 
question show a credit of $5,000, the principal amount named in the 
mortgage. But as analyzed by the note teller of the bank, called as a 
witness to explain the entries, and as is manifest to us, they do not 
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show such a credit. They show a cash payment of $3,000 on existing 
notes and the renewal of a note for $2,000. 

It is further argued that the finding should be sustained, because 
the vice-president and note teller of the bank both testified that they 
had such authority. A reading of the testimony of the vice-president 
shows that he did not make the broad statement that he had general 
authority to satisfy, or to agree to satisfy, mortgages for a sum less 
than the full amount. Indeed, under the circumstances here appearing, 
he said he had not. Asked whether ‘‘ Assuming that a person wanted 
to have a mortgage satisfied and also had other collateral deposited 
with you, you could have said, ‘I will take so much and satisfy your 
mortgage and retain the other collateral’’’ he answered, ‘‘ Provided 
the other loans were sufficient security. The mortgage could not be 
satisfied until the bank was amply secured.’’ He specifically said, in 
answer to the query, whether if plaintiffs owed more than $3,000, he, 
as an officer of the bank, could agree to satisfy the mortgage, that he 
certainly could not. The note teller testified that the only authority 
which he had to surrender collateral was upon full payment of the 
debt, or payment of the full value of the collateral. 


As to the additional argument, that the chancellor’s finding of au- 
thority in the vice-president to agree to satisfy, is supported by evi- 
dence of an established custom so to do, we are compelled to say that 
there is no such evidence in the record. The fact is, that there is no 
proof at all of such authority, express, implied or apparent, in the 
vice-president. Even if plaintiff’s version of the transaction were cor- 
rect, and the vice-president accepted the $3,000 and the note of the 
husband-plaintiff in lieu of the mortgage, this would have been a sur- 
render of valuable collateral security, representing the joint obligation 
of plaintiffs and constituting a lien on property which they held by 
the entireties, in exchange for a smaller sum of money and an unsecured 
note of the husband-plaintiff, alone. To the extent that the bank did 
not receive cash for the full amount of the mortgage, its security was 
altered and impaired. 

It cannot be assumed that the vice-president possessed inherent 
power to release the mortgage by virtue of his office. The mere fact 
that he acted as executive officer of the bank could not establish such 
authority, and there was no evidence that the directors had, by ac- 
quiescence or otherwise, clothed him with the appearance of such au- 
thority. It is the general and well-settled rule that a bank officer has 
no power to consent to any arrangement which will impair the security 
or collateral of the bank. 4 Zollman, Banks and Banking, Perm. Ed., 
§ 2229. This rule applies with equal force to all of the executive officers, 
president, vice-president, and cashier. See Warren Savings Bank & 
Trust Co. v. Foley, 294 Pa. 176, 144 A. 84. Thus in Aliquippa Natl. 
Bank v. Harvey, 340 Pa. 223, 16 A. 2d 409, we held that the president 
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of a bank had no authority to accept the note of lessees of a theatre 
in satisfaction of a note given by the owner. Speaking through Mr. 
Justice Stern, we said (340 Pa. page 228, 16 A. 2d page 412): ‘‘Their 
note, according to defendant’s version was to be accepted without se- 
curity of any kind, and the obligation of the owner of the property, 
whose note had been held by the bank as collateral, was to be released. 
Certainly, such a transaction was not one which could be entered into 
on behalf of the bank without authority of the board of directors con- 
ferred either expressly or by implication from the manner in which the 
business of the bank had been customarily transacted, and as to this, 
as already stated, there was no testimony.’’ And see First Natl. Bank 
of Hooversville v. Sagerson, 283 Pa. 406, 129 A. 333; Bank of Pennsy]l- 
vania v. Reed, 1 Watts & S. 101; Magee, Banks and Banking, 3d Ed., 
§§ 121, 146. Plaintiffs, consequently, were bound to know this com- 
mon limitation upon the officer’s authority. Brown v. Mt. Holly Natl. 
Bank, 288 Pa. 478, 1386 A. 773. 

When, in addition to the foregoing, account is taken of the fact that 
on November 26, 1926, and all times thereafter, Bernatovich was in- 
debted to the bank, and that he allowed the mortgage and accompany- 
ing bond to remain in its possession until the institution’s failure, we 
see no escape from the conclusion that the court below was in error in 
decreeing that this obligation had been paid, and in enjoining proceed- 
ings thereon and ordering satisfaction of the mortgage. 

The decree is reversed and the bill dismissed at the cost of appellant. 


BANK HELD LIABLE TO GUARDIAN FOR 
PROCEEDS OF CHECKS 


Graham National Bank v. Frogge, Court of Civil Appeals of Texas, 
150 S. W. Rep. (2d) 429 


A bank received for collection certain dividend checks payable 
to the order of minors’ guardian. The checks were indorsed by the 
guardian’s wife by signing her husband’s name thereon, adding the 
word, ‘‘Gdn.’’. The wife deposited the checks to her personal 
checking account while the guardian was physically unable to trans- 
act business because of injury. It was held that the bank was liable 
to the guardian for the proceeds of the checks. When the bank took 
the checks for collection it had notice that the checks were payable 
to the order of the guardian, and the proceeds of same constituted 
trust funds; that the guardian did not indorse them, because he was 
physically incapable of doing so; and that the person presenting 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §419. 
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the checks for collection was not the guardian and was not request- 
ing that the proceeds be placed to the guardian’s trust account or 
even to the guardian’s personal account, but that such person was 
requesting that the proceeds be credited to her personal account. 





Action by A. J. Frogge, as guardian of four minors, against the 
Graham National Bank for the proceeds of certain checks, made pay- 
able to plaintiff as guardian and deposited by his wife to her personal 
account in defendant bank. Judgment for plaintiff, and defendant 
appeals. Affirmed. 


Marshall & King, of Graham, for appellant. 
Harrell & Bowers, of Breckenridge, for appellee. 





BROWN, J.—A. J. Frogge was, at all times mentioned in the plead- 

ings in this suit, the duly appointed guardian of four minor boys, who 
were the nephews of his wife. 

Frogge kept an account in the First National Bank of Brecken- 
ridge, Texas, in which the guardianship funds were deposited to the 
account of A. J. Frogge, Guardian. 

Frogge moved to Graham, Texas, in the summer of 1937, and opened 
a personal account in the Graham National Bank, and the records show 
that on this account both A. J. Frogge and Mrs. A. J. Frogge were au- 
thorized to draw checks. 

On November 8th, 1937, Mr. Frogge sustained a severe injury to 
his head and was unconscious and unable to transact any kind of busi- 
ness for several months. 

On November 27th, 1937, the Independent Eastern Torpedo Com- 
pany of Findlay, Ohio, issued a dividend check payable to the order 
of A. J. Frogge, Guardian, in the sum of $400, and drawn upon the 
First National Bank & Trust Company of Findlay, Ohio. 

This check was mailed to Frogge and fell into the hands of his wife. 

On December 6th, 1937, Mrs. Frogge went to the Graham National 
Bank and opened a checking account in her name: Mrs. A. M. Frogge, 
and shé endorsed the said $400 check, by signing her husband’s name 
thereon, adding the word, ‘‘Gdn.’’, and deposited the check to her said 
personal account. 

On December 24th, 1937, a similar check in the sum of $200 was 
issued, obtained by Mrs. Frogge and handled in the same manner, on 
January 5th, 1938, and on March 15th, 1938, a similar check in the 
sum of $100 was issued, obtained by Mrs. Frogge and handled in the 
same manner, on March 19th, 1938. 

Mrs. Frogge died in May, 1939, and Mr. Frogge, having recovered 
to such an extent that he could transact business, discovered the facts 
above detailed and brought this suit against the Graham Naional Bank 
to recover the proceeds of the above-described three checks, for his 
wards. 


on ae ae “ee 
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The cause was tried to the court without the assistance of a jury 
and resulted in a judgment for the plaintiff guardian. 

The bank has appealed and presents three assignments of error. 

The first contends that judgment should have been rendered for the 
bank because it was shown that the deposit was accepted without notice 
that the funds belonged to a trust estate and no profit flowed to the 
bank by the transaction, and the accepance of the funds for deposit does 
not constitute a conversion by the bank. 

The second contends that the trial court erred in not giving the 
bank credit for the sum of $313.35, because it was shown that such 
amount of the trust funds had been spent by the guardian, or under 
his direction, in keeping with the monthly allowance of $100, which 
was authorized by the Probate Court in the guardianship proceedings, 
for the support and maintenance of the wards. 

The third contends that the trial court erred in refusing to hold that 
the money sued for was spent for the maintenance and support of the 
wards and that the guardian had ratified and confirmed the use of the 
funds and was estopped from recovering against the bank. 

We see no merit in these contentions. 


When appellant bank took these three checks for collection, it had 
notice: Ist, that the checks were payable to the order of A. J. Frogge, 
guardian, and the proceeds of same constituted trust funds; 2nd, that 


the guardian did not endorse them, because he was physically incapable 
of doing so; and 3rd, that the person presenting the checks for collection 
was not the guardian and was not requesting that the proceeds be placed 
to the guardian’s trust account, or even to the guardian’s personal 
account, but that such person was requesting that the proceeds be 
credited to her personal account. 

One of the significant facts in connection with the matter is that, 
while Mrs. A. J. Frogge had the authority to draw upon the account 
that was opened with appellant bank, on June 4th, 1937, and the signa- 
ture card so shows, nevertheless, with such account then outstanding in 
the name of A. J. Frogge and Mrs. A. J. Frogge, on the very day she 
wrote ‘‘A. J. Frogge, Gdn.,’’ on the back of the said $400 check, she 
opened a separate and different account in her name—Mrs. A. M. 
Frogge—and was credited with the amount of such check. 

In view of the fact that Mrs. Frogge is dead, we regret that it 
becomes necessary to say that it is undisputed that Mrs. Frogge signed 
her husband’s name to the checks without his knowledge or consent. 
Such act amounted to a forging of the guardian’s signature to the three 
checks in question, and the collection of the proceeds therefrom by the 
person committing the forgery, and the placing of such proceeds in the 
personal account of such person. 

We do not have before us a case where the trustee collected the trust 
funds and deposited them in his personal account, or mingled such funds 
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with his personal funds, and we do not believe that such authorities as 
Vol. 4, Bogert on Trusts & Trustees, page 2632, § 908, apply to the facts 
before us. 

The conclusions we have reached are not, in our opinion, in conflict 
with any of the following cases cited by the appellant: United States 
Fidelity & Guaranty Co. v. Adoue & Lobit, 104 Tex. 379, 187 S. W. 648, 
138 S. W. 383, 37 L. R. A., N. §., 409, Ann. Cas. 1914B, 667; Wichita 
Royalty Co. et al. v. City Nat’l] Bank, 127 Tex. 158, 89 S. W. 2d 394, 
93 S. W. 2d 143; Quanah, A. & P. Ry. Co. v. Wichita State Bank & 
Trust Co., 127 Tex. 407, 93 S. W. 2d 701, 106 A. L. R. 821. 

We do not agree that it has been shown that these trust funds, wrong- 
fully placed to the personal credit of Mrs. Frogge, were spent for the 
maintenance and support of the wards. 

The record shows that the Probate Court allowed the guardian $50 
per month for the support of the wards, and that after the guardian’s 
severe injury, on December 17th, 1937, when the guardian was mentally 
and physically incapable of transacting business, some one procured the 
entry of an order by said court allowing the guardian $100 per month 
for such purposes, and that Mrs. Frogge drew such sum from the guard- 
ian’s account in the Breckenridge Bank each month for such use. 

The case of Fidelity & Deposit Co. v. Fort Worth Nat’l Bank, 
Tex. Com. App., 65 S. W. 2d 276, opinion by Mr. Justice Critz, supports 
our views. 


STOCKHOLDERS’ RIGHT OF SET-OFF 


Bell, Secretary of Banking of Pennsylvania v. Krantz, Supreme Court 
of Pennsylvania, 19 Atl. Rep. (2d) 919 


Where shareholders of a bank make contributions to restore the 
impaired capital of the bank, they are not entitled to offset such 
contributions against their statutory liability levied by the Secre- 
tary of Banking upon the failure of the bank. The two funds are 
for entirely distinct purposes; the contribution to restore impaired 
capital is for the bank and the statutory liability is for the eredi- 
tors and depositors of the bank. In the case of contribution to 
restore impaired capital, it makes no difference whether the fund 
was paid directly into the assets of the bank, or held in trust, as in 
the instant case, in the hope that the bank will prosper and earn 
sufficient money so as to be able to make up the impairment of 
capital. 


Action in assumpsit by John C. Bell, Jr., Secretary of Banking of 
the Commonwealth of Pennsylvania, receiver of Simpson State Bank, 


NOTE —For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §1443. 
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against Peter Krantz, Sr., to recover an amount of money equal to the 
par value of certain shares of stock owned by defendant in the Simpson 
State Bank, wherein defendant filed a set-off. From a judgment for 
plaintiff for want of a sufficient affidavit of defense, defendant appeals. 

Affirmed. 

Joseph P. Brennan, of Scranton, for appellant. 

J. Julius Levy, of Seranton, for closed banks. 

John W. Lord, Jr., Sp. Deputy Atty. Gen., Orville Brown, Deputy 
Atty. Gen., and Claude T. Reno, Atty. Gen., for appellee. 


DREW, J.—Plaintiff instituted this action in assumpsit to recover 
from defendant an amount of money equal to the par value of certain 
shares of stock owned by defendant in the Simpson State Bank,} Simp- 
son, Pennsylvania. Defendant filed an affidavit of defense with a plea 
of set-off, which was followed by an amended affidavit of defense. 
Thereupon plaintiff filed a motion and rule for judgment for want of a 
sufficient affidavit of defense and, after argument, this rule was made 
absolute and judgment was entered in favor of plaintiff for the full 
amount of the claim. Defendant appeals. 

The facts are not in dispute. On July 23, 1930, and again on April 
7, 1931, examiners of the Department of Banking of this Common- 
wealth determined that the capital of the Simpson State Bank was 
impaired, but on each occasion defendant, together with other share- 
holders, pledged securities and certificates of deposit as collateral secu- 
rity for the making good of these impairments, or ‘‘of any such addi- 
tional impairment. ...’’ These securities and certificates of deposit 
were to be held in trust by the Secretary of Banking, and ‘‘In the 
event that the said corporation shall fail to make good the impairment 
of the capital or any such additional impairment as aforesaid, said 
securities and Certificate of Deposit shall be sold or otherwise disposed 
of as the party of the second part [the Secretary of Banking] may elect, 
and a sufficient amount of the proceeds thereof, up to the full amount 
of said proceeds, shall be paid to the said corporation . .. to make 
good any such impairment existing at the time of the said sale or dis- 
position of said securities and Certificate of Deposit.’? On September 
9, 1931, the Seeretary of Banking found it necessary to take possession 
of the business and property of the bank and soon thereafter it was 
determined that the bank should be liquidated. Whereupon the Sec- 
retary of Banking turned over the res of the trust to the receiver of 
the bank and the proceeds thereof have been paid to the depositors and 
other creditors of that institution. A deficit still remaining, the Sec- 
retary of Banking determined to enforce the individual statutory lia- 
bility of the shareholders,? but this defendant refused to pay, basing his 


*The Simpson State Bank was incorporated under the provisions of the Act of 
May 13, 1876, P. L. 161, as amended, 7 P. S. § 71 et seq. 
* By authority of section 5 of the Act of May 13, 1876, supra, as amended. 
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refusal on an alleged right to set off his contributions to the funds to 
guarantee the making good of the first two impairments of the bank’s 
capital against his statutory liability on his shares of stock. 

The judgment of the learned court below must be affirmed. If 
defendant is entitled to offset his voluntary contributions against his 
statutory liability on his shares of stock, it is not upon the theory of a 
technical set-off, since he has no claim against the bank, his contribu- 
tions having been used in conformity with the written agreements, but 
rather upon the theory that the payments constituted a voluntary pay- 
ment of his statutory liability. The law is well settled, however, that 
when shareholders of a bank make contributions to restore the impaired 
capital of the corporation, they are not entitled to offset such contribu- 
tions against their statutory liability levied by the Secretary of Banking 
upon the failure of the bank. The two funds are for entirely distinct 
purposes; the contribution to restore impaired capital is for the bank 
and the statutory liability is for the creditors and depositors of the 
bank. In other words, the former is an incident of operation, being 
the price paid for the privilege of continuing in business, and the latter 
is an incident of liquidation. White v. Bevilacqua, 273 N. Y. 282, 
7 N. E. 2d 134; 7 Am. Jur., Banks, sec. 103; Braver, Liquidation of 
Financial Institutions, sec. 996; 3 Zollmann, The Law of Banks and 
Banking, § 1873. And in the case of the contribution to restore im- 
paired capital, it makes no difference whether the fund was paid 
directly into the assets of the bank, or held in trust, as in the instant 
case, in the hope that the bank will prosper and earn sufficient money 
so as to be able to make up the impairment of capital. The purpose, 
and in the end the use, of the fund is the same in either case. Here 
the funds enabled the bank to continue business for over a period of: 
thirteen months, during which time its capital was further impaired. 
Patently it would not be equitable to allow defendant to escape his 
statutory liability under such circumstances. 


“VOLUNTARY PAYMENT” WITHIN MEANING 
OF STATUTE OF LIMITATIONS 


First National Bank of Wisner v. McEachen, Supreme Court of 
Nebraska, 297 N. W. Rep. 153 


An action on a promissory note, payable to a bank, was barred 
by the statute of limitations. The maker of the note died, having a 
small balance in a checking account to his credit in the payee bank 


NOTE —For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §1406. 
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at the time of his death. The bank applied the balance in the check- 
ing account to the note and then presented the note as a claim 
against the estate of the maker. It was held that the action of the 
bank, in applying the balance due on the checking account as a 
payment on the note, did not remove the bar of the statute so as to 
permit a recovery against the estate of the maker. The payment was 
not a voluntary payment within the meaning of the state statute 
providing that in any cause founded on contract, when any part of 
the principal or interest shall have been voluntarily paid, an action 
may be brought within the period prescribed by the statute. 


Proceeding in the matter of the estate of George A. McKachen, de- 
ceased, wherein James A. McEachen was appointed administrator of 
the estate of George A. McKEachen, deceased, and wherein the First 
National Bank of Wisner, Nebraska, sought to recover on a note. From 
an adverse judgment, the First National Bank of Wisner, Nebraska, 
appeals. 

Judgment affirmed. 

Zacek & Nicholson, of Wisner, for appellant. 

Burr R. Davis, of Wayne, for appellee. 


SIMMONS, C. J.—August 7, 1931, George A. McEachen made, exe- 
cuted and delivered to the plaintiff his promissory note in the sum of 
$4,400, payable on demand, and bearing interest at 8 per cent per 
annum. At that time, McEachen carried a checking account with 
plaintiff’s bank, to which deposits and withdrawals were made. March 
10, 1932, the balance in the account was $1.46. McEachen died August 
13, 1938. September 16, 1938, defendant was appointed administrator. 
January 13, 1939, the bank, acting solely on its own motion, debited 
the bank account with the amount of $1.46, indorsed that amount as 
a payment on the note, and presented the note as a claim against the 
estate. The defendant plead the bar of the statute. The county court 
and the district court held that the claim was barred. 

The precise question presented is: Did the action of: the bank, in 
applying the balance due on the checking account as a payment on the 
note, remove the bar of the statute so as to permit a recovery against 
the estate of the maker? We conclude that it did not. 

Plaintiff argues that a bank deposit is considered pledged by oper- 
ation of law for the payment of the depositor’s matured debt, that the 
deposit is in the nature of a pledge of collateral security, that it had 
the right to apply the balance, due on the deposit, upon the indebtedness 
of the depositor to it, that the depositor is charged with knowledge of 
that right, that such application after the depositor’s death is equiva- 
lent to a voluntary payment by the debtor, and removes the bar of the 
statute. 

The applicable statutory provision is: ‘‘In any cause founded on 
contract, when any part of the principal or interest shall have been 
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voluntarily paid, or an acknowledgment of an existing liability, debt, 
or claim, or any promise to pay the same shall have been made in writ- 
ing an action may be brought in such case within the period prescribed 
for the same, after such payment, acknowledgment, or promise.’’ Comp. 
St. 1929, see. 20-216. 

Prior to 1913 the word ‘‘voluntarily’’ was not in the statute. Comp. 
St. 1911, § 6592. It appears to have been inserted by the commission 
for revision. Prior to that time, however, the act had been construed 
to require that the payments be voluntary. 

This court, in Kyger v. Ryley, 2 Neb. 20, considering the question 
of whether an alleged payment removed the bar of the statute, said: 
““The case wants the very first element of a valid payment to take the 
case out of the statute, which is an intelligent, or a least conscious, con- 
sent on the defendant’s part, that what was due to him should be 
applied on his debt.’’ 

In Whitney, Clark & Co. v. Chambers, 17 Neb. 90, 22 N. W. 229, 
230, 52 Am. Rep. 398, this court said: ‘‘A part payment, in order to 
bar the statute, must be equivalent to an acknowledgment of an exist- 
ing liability, or to a promise to pay the same.”’ 

In Moffitt v. Carr, 48 Neb. 403, 67 N. W. 150, 152, 58 Am. St. Rep. 
696, this court said: ‘‘ ‘Part payment’... is a voluntary payment 
made by the debtor himself, or by some one authorized by him to make 
the payment, and that a payment made on a debtor’s note, by the sale 
of his property on execution, or under any legal process whatever, is not 
such part payment’’ as the Code declares may remove the bar of the 
statute. 

In Bosler v. McShane, 78 Neb. 86, 110 N. W. 726, 727, 12 L. R. A., 
N. S., 1032, this court, referring to the statute as it then existed, said: 
‘‘This cannot be construed so as to permit a payment made by a vol- 
unteer, nor a payment made through the agency of legal proceedings’’ 
to remove the bar of the statute. On rehearing it was said, 78 Neb. 91, 
113 N. W. 998, 999: ‘‘It is generally recognized that any payment 
made as a result of legal proceedings, or that is made as the result of 
the operation of law, is not held a voluntary payment.”’ 

The commission on revision, in inserting the word ‘‘voluntarily’’ in 
the statute, merely clarified the statute to conform to the prior deci- 
sions of this court. 

Assuming, but not deciding, that the applying of the balance due 
on the deposit to the note was a payment, can it be said to have been 
‘‘voluntarily’’ made? 

’ A voluntary payment is one that is intentionally and consciously 
made. It calls for the free exercise of the will. It involves the ele- 
ment of assent and an acknowledgment of the existence of the debt. It 
is not contended that a dead man can make such a voluntary payment. 
It cannot be successfully contended that either the debtor or creditor 
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intended that this small balance was held as collateral to the note so as 
to constitute a pledge, the application of which to the note would avoid 
the bar of the statute. 

The judgment of the trial court is affirmed. 





BANK RECORDS AS PROOF OF TRANSACTION 


Farmers National Bank of Glasgow v. Guthrie, Court of Appeals of 
Kentucky, 145 S. W. Rep. (2d) 518 


Records of bank were regarded as sufficient to overcome a statu- 
tory presumption that instrument executed by borrower to bank 
cashier individually who indorsed it to bank was a bill of exchange 
as appeared from its face, and to prove that, in fact, the instrument 
was a note evidencing a direct loan from bank to borrower. 

In this case a personal friend of a bank’s cashier executed a 
negotiable instrument in the form of a bill of exchange in favor of 
the cashier personally. The cashier immediately indorsed the instru- 
ment to the bank and paid over to his friend, the drawer, the pro- 
ceeds of the instrument. No individual benefit was obtained by the 
cashier from this transaction. In an action by the bank on the 
alleged note the question as to whether action was barred by the 
statute of limitations depended upon whether the instrument sued 
upon was a bill of exchange, subject to five-year limitation, or a note, 
subject to fifteen-year limitation. It was held that the records of 
the bank established that the instrument executed by the borrower 
to the bank cashier individually was in fact a note evidencing a 
direct loan from the bank to the borrower and was not a bill of 
exchange as appeared from its face. 


Action by the Farmers National Bank of Glasgow, Kentucky, against 
R. M. Guthrie upon an alleged note, wherein an attachment was ob- 
tained and levied upon defendant’s property. The action was dismissed, 
and plaintiff moved for an appeal. 

Appeal granted and judgment reversed, with directions. 

Terry L. Hatchett, of Glasgow, for appellant. 

Robert M. Odear and Ben L. Kessinger, both of Lexington, for ap- 
pellee. 


THOMAS, J.—On May 22, 1928, appellee and defendant below, 
R. M. Guthrie, obtained from the appellant and plaintiff below, Farmers 
National Bank of Glasgow, Kentucky, $400, less discount of 7 per cent 
per annum until the arrival of the due date, which was five months, 
making the proceeds of the note $388.33, for which amount defendant 


i i i ee 
NOTE —For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §478. 
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was given credit by the bank on its books, and which amount he soon 
thereafter checked out. At that time the cashier of the bank was P. W. 
Holman (since deceased) who appears to have been a friend of Guthrie; 
the latter of whom had previously corresponded with his friend Hol- 
man inquiring if he could obtain a loan from his bank, which fact is 
more or less pertinent in the determination of the vital issue in the 
case, as will hereinafter more clearly appear. 


In effecting the loan to the defendant, he, on the date mentioned, 
executed to his friend Holman, who was the cashier of the bank, a note 
for $400 due five months after date bearing seven per cent interest from 
date, although Guthrie then owed Holman nothing whatever, and the 
latter received no part of the proceeds. Holman immediately endorsed 
his name on the back of the note, and as cashier of the bank, he put to 
the credit of Guthrie on its books the net proceeds of the note after 
deducting the discount, and the latter obtained, as we have seen, the 
entire benefit thereof. The balance of the loan, less scattering pay- 
ments made thereon, was renewed from time to time in the same man- 
ner; except no net proceeds were placed to the credit of Guthrie upon 
such renewals, since he had already obtained the full amount upon the 
original loan, and when renewals were made the preceding note was 
cancelled and surrendered. The last renewal was executed in the same 
manner on October 10, 1931, and was for $200 payable four months 
thereafter ‘‘with interest at seven per centum from date until paid.”’ 

This action was brought in the Fayette Quarterly Court by the 
bank against Guthrie to recover on the last renewal, and in the action 
an attachment was obtained ond levied upon certain property. Defend- 
ant by his answer did not deny the ground of attachment and defended 
solely upon the five-year limitation prescribed in section 2515 of Bald- 
win’s 1936 Revision of Carroll’s Kentucky Statutes, applicable to ac- 
tions upon ‘‘a bill of exchange’’ and which defense was, of course, 
bottomed upon the theory that the note sued on was in fact a bill of 
exchange from and after the time it was endorsed by Holman and 
retained by the bank as a part of its assets. An amended petition— 
thereupon filed by plaintiff—set out the facts as to the consideration 
of the instant note and averred that, although the form adopted by 
defendant and his friend Holman, representing the bank, would, per- 
haps, place the note on the footing of a bill of exchange, yet the transac- 
tion was in fact made with Holman as the representative of the bank 
and that the rights of the parties, as well as the nature of the obliga- 
tion sued on, should be considered and determined by the circumstances 
of and attending the transaction, and not by the shadow adopted by 
the two friends by and through whom the loan was conceived, agreed 
to, and executed, whatever their purpose may have been in doing so. 

Defendant answered that amendment by a denial, and the parties 
went to trial resulting in a judgment in that court in favor of plaintiff 
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for the amount sued for. Defendant appealed to the Fayette Circuit 
Court, where a trial was had before the court—a jury being waived 
—and it applied the five-year statute of limitations and dismissed plain- 
tiff’s action, to reverse which the latter has filed a transeript of the 
record with this court with a motion for an appeal 

Counsel for both parties have labored assiduously in the preparation 
of their briefs in an effort to convince this court of the correctness of 
their respective contentions, and in doing so have cited many cases, as 
well as sections of our Negotiable Instruments Act, Ky. St. § 3720b-1 
et seq., relating to various questions with respect to liability of en- 
dorsers, holders in due course, negotiability of the particular instru- 
ment, etc.; but which we conceive as beside the question to be deter- 
mined, and which is, whether or not it is competent for the parties to 
prove the actual transaction as it was agreed to and understood at the 
time, although it might differ from its picture as drawn by them at 
that time? It is a well settled rule, universally applied, at least by this 
court, that it is competent to prove by parol testimony the relationship 
of parties to such instruments as is the one sued on herein to be differ- 
ent from what their position would appear to be from the face of the 
instrument itself. It is conceded (but if not it is, nevertheless, a well 
established principle in the law) that if this note had been made pay- 
able to ‘‘P. W. Holman, Cashier,’’ it would then be, in substance, and 
effect, an obligation executed to the bank of which he was cashier. The 
testimony in the case undisputably shows that such was in fact the 
transaction between Guthrie and Holman, and continued to be such 
with reference to the execution of each renewal note following the first 
loan. Such facts were proven by the records of the bank and they are 
undisputed. 

But it is said that the Negotiable Instruments Act creates a pre- 
sumption that the transaction occurred as is depicted from the face of 
the executed obligation, and that the records of the bank are insufficient 
to overcome that presumption. The case of Lawyers’ Realty Company v. 
Bank ‘of Ludlow, 256 Ky. 675, 76 S. W. 2d 920, is cited and relied on. 
In that case, however, the introduced records failed to prove any fact 
tending to overcome the presumption, which in that case concerned 
and related exclusively to whether or not the instrument sued on was 
supported by a sufficient consideration. Our holding therein that the 
introduced records failed to overcome the presumption of consideration 
was not based upon the fact that such evidence was incompetent for 
that purpose, but upon the fact that the records after being introduced 
failed to disprove the presumption. It would be a wide departure, in- 
deed, from universally recognized practice to hold that the records of 
institutions like banks disclosing facts as they occurred at the time 
possess no probative force of the occurrence of those recorded facts, 
or, if so, not enough to disprove a prima facie presumption, provided 
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the recorded facts, if true, were sufficiently convincing for that pur- 
pose. They undoubtedly were so in this case, and as proven by the 
record they clearly show that the transaction here involved was nothing 
more nor less than a straight borrowing by Guthrie from the plaintiff 
bank of the original loan, the remnant of which is evidenced by the 
note sued on, and we unhesitatingly conclude that the court erred in 
determining otherwise. 

It is conceded that if the facts were as we have so determined them, 
then the fifteen-year statute of limitations prescribed in section 2514 of 
our statutes, supra, applies, since in that event the obligation sued on 
never became clothed with the habiliments of a bill of exchange so as 
to bar an action on it after the lapse of five years from the time the 
action thereon accrued. Statutes of limitations, though they might be 
considered as founded in a sound public policy, nevertheless have the 
effect of destroying all remedy for the enforcement of rights, and for 
which reason it should plainly appear that the case is one to which 
the limitation relied on is applicable. 

Wherefore, for the reasons indicated, the motion for the appeal is 
sustained; the appeal is granted, and the judgment is reversed, with 
directions to set it aside, and for proceedings consistent with this opinion. 


INSTALLMENT NOTE “DUE AND PAYABLE ON 
DEMAND” FOR DEFAULT OF PAYMENT | 


Hill v. Fryer, Court of Appeals of Georgia, 14 S. E. Rep. (2d) 135 


An installment note provided that ‘‘in case of any default in 
payment, the entire balance of this note shall become immediately 
due and payable on demand.’’ It was held that if the words ‘‘on 
demand’’ had been omitted, the note under its terms would have 
automatically become due on the date of the default, November 2, 
1932, and the statute of limitations would have begun to run from 
that date. However, because of the words ‘‘on demand’’ contained 
in the provision of the note, the entire indebtedness did not become 
due by reason of a default in the payment of one installment until 
demand for payment of the entire indebtedness was made on the 
maker. 


Action by L. C. Hill against R. C. Fryer on a note. To review an 
adverse judgment, plaintiff brings error. 
Reversed. 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §§840, 844. 
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Noah J. Stone and Mortimer H. Freeman, both of Atlanta, for 


plaintiff in error. 
Bernard Lifchez, of Atlanta, for defendant in error. 


FELTON, J.—This was a suit on a promissory note brought against 
the maker by an accommodation indorser to whom the note was alleged 
to have been transferred by all other accommodation indorsers whose 
names appeared thereon. The petition alleged that the indorsers paid 
$388.47 principal, plus interest and fines. The transfer of the note 
from the payee to the indorsers shows that their payment was made on 
June 11, 1987. The note was dated March 2, 1932, and was payable in 
installments of $17 each, thereafter until the amount of the note, 
$507.50, was paid in full. These allegations show conclusively that the 
note became in default on November 2, 1932, because if the indorsers 
paid $388.47 principal to cover the balance of principal due on the 
note, necessarily the maker had paid $119.03 and if he paid the install- 
ments when due he failed to pay the November 2, 1932, installment. 
The note provided that in case of any default in payment, ‘‘unless ex- 
cused by the board of directors [of payee] the entire balance of this 
note shall become immediately due and payable on demand.’’ There is 
no allegation that the default was excused by the board of directors. 
On November 2, 1932, the date of the default in payment, under the 
terms of the contract the note became ‘‘due and payable on demand.’’ 
If the words ‘‘on demand”’ had been omitted, the note under its terms 
would have automatically become due on the date of the default, No- 
vember 2, 1932, and the statute of limitations Code 1933, § 3-705, 
would have begun to run from that date. One of the rules for the con- 
struction of a written contract is that words inserted therein must be 
given some meaning. If this provision in the note is to be construed 
as rendering it due automatically upon the date of the default in the 
payment, the words ‘‘on demand’’ would have no meaning and would 
be surplusage. Acceleration clauses in contracts for the payment of 
money frequently provide that upon default in the payment of an in- 
stallment the entire indebtedness will, at the option of the holder of the 
obligation, become due and payable. Others automatically operate 
upon default to cause the entire indebtedness to become due. Giving 
to the words ‘‘on demand’’ as contained in the provision of the note 
now under consideration some meaning, as must be done, the words can 
mean only that the entire indebtedness did not become due by reason 
of a default in the payment of one installment until demand for pay- 
ment of the entire indebtedness was made on the maker. It not ap- 
pearing that any such demand was ever made upon the maker and it 
appearing from the face of the note that it matured in September, 
1934, the statute of limitations, which was six years, had not run on 
the note, which was not under seal, in June, 1940, the date of the insti- 
tution of the present suit. 
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STIPULATION NOT AFFECTING NEGOTIABIL- 
ITY OF NOTE 


Legal Loan & Investment Association v. Arnold, St. Louis Court of 
Appeals, Missouri, 150 S. W. Rep. (2d) 544 


The negotiability of an otherwise negotiable note, given to evi- 
dence the purchase price of property, is not destroyed by a provi- 
sion contained therein which purports to reserve the vendor’s or 
payee’s title to the property until the note is paid. 

In this case it was provided in each of a series of notes, that 
note was given to secure payment of the purchase price of machin- 
ery which was to remain the property of the seller ‘until all notes 
were fully paid, and that if at any time any note should not be paid 
within 10 days of due date, all notes should immediately become 
due and payable, and it should be lawful for the seller to take pos- 
session of the machinery and dispose of it, crediting the notes with 
the net proceeds above expenses. It was held that the provision con- 
tained in the notes did not affect their negotiability; the theory 
being that such a provision for retention of title, being by way of 
security only, is to be regarded as a distinct and independent agree- 
ment incident to but constituting no part of the actual note, and 
not sufficing to render the same conditional or uncertain with respect 
to any of the essential requirements of a negotiable instrument. 








































Action by the Legal Loan and Investment Association against Carl 
Arnold, doing business as the Rainbow Laundry, to recover on ten notes 
executed by the defendant. The case went on appeal from justice’s 
court to the circuit court, wherein, on trial to the court on the general 
issue, there was a finding and judgment in favor of plaintiff, and 
against defendant and his surety. From the judgment so entered in 
plaintiff’s favor, the defendant appeals. Judgment affirmed. 

Dubinsky & Duggan, of St. Louis, for appellant. 

David K. Breed, of St. Louis, for respondent. 


BENNICK, C.—This is an action by plaintiff, an alleged holder in 
due course, upon the last ten of a series of fifteen promissory notes exe- 
euted by defendant to Eagle Laundry Machinery Company, of St. 
Louis, Missouri, in part payment for a certain piece of laundry machin- 
ery purchased by defendant from the machinery company. 

The first eleven of the series of notes were each for the principal sum 
of $15, and the last four each for the principal sum of $20. All of the 
notes were dated May 5, 1938, and were made to fall due seriatim be- 
ginning June 1, 1938, and ending August 1, 1939. 

Contemporaneously with the execution of the notes, defendant exe- 
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cuted and delivered to the payee, as security for their payment, a chat- 
tel mortgage in the conventional form, which chattel mortgage, on May 
6, 1938, was filed in the office of the Recorder of Deeds of the City of 
St. Louis, where it was still on file unreleased at the time of the trial 
below. 

On May 9, 1938, before any of the notes had matured and before 
any default thereon, plaintiff, for value, purchased all of the series of 
notes and the chattel mortgage securing them from the payee, which, 
on said date, indorsed the instruments and delivered them over to 
plaintiff. 

Thereafter, upon their maturity, defendant paid plaintiff the respec- 
tive amounts of the first five of the series of notes, and this action is 
upon the last ten notes ofi the series, which plaintiff alleges to be due, 
defaulted, and unpaid. 

Originating in a justice’s court, the case went on appeal to the 
circuit court, wherein, upon a trial to the court alone upon the general 
issue, there was a finding and judgment in favor of plaintiff, and 
against defendant and his surety, for the aggregate amount of $204.14, 
representing the principal sum of the notes, with interest and an attor- 
ney’s fee as provided for therein. From the judgment so entered in 
plaintiff’s favor, defendant’s appeal to this court has followed in the 
usual course, 

The chief controversy in the case is over the effect to be ascribed to 
the following provision which was included in each of the series of 
notes: 


“‘This note is given to secure payment on the purchase of 1—30-inch 
N. K. Extractor Machine No. delivered to me by Eagle Laundry 
Machinery Co., of St. Louis, Mo. Said property is now and is to re- 
main the property of the said Eagle Laundry Machinery Co., of St. 
Louis, Mo., until this note and all other notes given in payment of said 
machine or any renewal of same or any part thereof is fully paid, then 
such purchase shall be absolute, but not before, and if at any time any 
note shall not be paid within 10 days of the date when the same be- 
comes due and payable, all notes not paid shall immediately become 
due and payable and it shall be lawful for the Eagle Laundry Ma- 
chinery Co. or their agents, to enter my or our premises at 5483 
N. Union, City, and take possession of said property and dispose of it to 
their advantage, crediting this note and all other notes not paid with 
the net proceeds above expenses, or the said company may take any 
other lawful proceedings to enforce its rights.’’ 


It is plaintiff’s position that the above clause did not affect either 
the character of the instruments as notes or their negotiability, which, if 
true, would mean that it became a holder of the same in due course 
for value before maturity, while defendant urges that because of such 
provision the instruments were not promissory notes, but only evidence 
of a conditional sales contract between himself as vendee and the pur- 
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ported payee as vendor, which contract was satisfied by the vendor’s 
subsequent acceptance from him of laundry service in payment of the 
contract price. 

While we have found no case directly in point in our own jurisdic- 
tion, the decided weight of authority is to the effect that the negotia- 
bility of an otherwise negotiable note, given to evidence the purchase 
price of property, is not destroyed by a provision contained therein 
which purports to reserve the vendor’s or payee’s title to the property 
until the note is paid, the theory being that such a provision for reten- 
tion of title, being by way of security only, is to be regarded as a dis- 
tinct and independent agreement incident to but constituting no part 
of the actual note, and not sufficing to render the same conditional or 
uncertain with respect to any of the essential requirements of a nego- 
tiable instrument as defined by Section 3017, R. S. Mo. 1939, Mo. St. 
Ann. § 2630, p. 644. 10C.J.S., Bills and Notes, § 92; 7 Am. Jur., Bills 
and Notes, § 192; Chicago Railway-Equipment Co. v. Merchants’ Bank, 
136 U. S. 268, 10 S. Ct. 999, 34 L. Ed. 349; Commercial Credit Co. v. 
Parks, 215 Ala. 648, 112 So. 237; Citizens’ National Bank v. Buckheit, 
14 Ala. App. 511, 71 So. 82; People’s Bank v. Porter, 58 Cal. App. 41, 
208 P. 200; A. J. Colson & Sons v. Ellis, 40 Ga. App. 768, 151 S. E. 
654; Choate v. Stevens, 116 Mich. 28, 74 N. W. 289, 43 L. R. A. 277; 
Dart National Bank v. Burton, 258 Mich. 283, 241 N. W. 858; First 
National Bank of Alliance v. Newton, 119 Neb. 394, 229 N. W. 334; 
Branch Banking & Trust Co. v. Leggett, 185 N. C. 65, 116 8S. E. 1; 
Welch v. Owenby, 73 Okl. 212, 175 P. 746; Taylor v. Goodrich Tire & 
Rubber Co., 20 Tenn. App. 352, 98 S. W. 2d 1094. 

The provision of the notes in question falls squarely within the 
application of the above authorities. It partakes of the nature of a 
chattel mortgage, and was obviously intended to have the same legal 
effect as a chattel mortgage in that, after recognizing the delivery of 
possession of the property to defendant as the maker of the notes, it 
then made provision that if any note should not be paid within ten days 
of its maturity, all of the notes not paid should at once become due and 
payable, whereupon it should be lawful for the payee to take over pos- 
session of the property and dispose of the same to its own advantage, 
crediting the notes not paid with the net proceeds of the sale over and 
above the expenses of the same. It happens that in addition to the 
above, defendant did actually give a chattel mortgage upon the prop- 
erty, which fact, however, is but a further indication that the instru- 
ments were not regarded by the parties themselves as evidencing a 
mere conditional sales contract, or else defendant, short of payment of 
the full purchase price, would have had no interest in the property 
subject to mortgage as security for his debt. On the contrary, the 
series of instruments were clearly promissory notes meeting all of the 
statutory requirements for negotiable instruments, whose negotiability 
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was not affected by the fact that each note contained a statement of 
the transaction giving rise to the instrument, coupled with a collateral 
agreement by way of security which in no sense qualified the promise 
to pay or rendered the time for payment conditional or uncertain. 

With the instruments determined to be negotiable promissory notes, 
there is no point to any discussion of what defendant’s rights would 
have been if such instruments had merely evidenced a conditional sales 
contract. Nor is it any defense to this action by plaintiff, a holder in 
due course, that defendant may have a claim against the machinery 
company for laundry service rendered to it after the time of its nego- 
tiation of the notes. 

It follows that the judgment rendered by the circuit court should 
be affirmed; and the Commissioner so recommends. 














BANK LIABLE FOR KNOWINGLY PARTICIPAT- 
ING IN BREACH OF TRUST 






Anacostia Bank v. United States Fidelity & Guaranty Co., United 
States Court of Appeals for the District of Columbia, 
119 Fed. Rep. (2d) 455 












A child’s mother who was appointed its guardian had deposited 
guardianship funds in a bank at four per cent interest. Later she 
borrowed money from the bank, at six per cent, for her personal 
use, on a note which she signed personally and not as guardian. 
In payment of this personal obligation she surrendered to the bank 
the deposit receipt, which she had indorsed as guardian, and took 
from the bank a eashier’s check to her order as guardian, which she 
immediately indorsed as guardian and handed back to the bank. 
It was held that the surety which made good to the guardian’s suc- 
cessor the loss caused by the mother’s default was entitled to re- 
cover from the bank since the bank was liable for the breach of 
trust which with knowledge of the facts it helped guardian commit. 


















Action by the United States Fidelity & Guaranty Company against 
the Anacostia Bank on claim arising out of bank’s participation in de- 
fault of guardian. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

George C. Gertman, of Washington, D. C. (John H. Burnett, of 
Washington, D. C., on the brief), for appellant. 

Louis M. Denit, of Washington, D. C. (Thomas S. Jackson, of 
Washington, D. C., on the brief), for appellee. 















NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §419. 
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EDGERTON, A. J.—A child’s mother was appointed its guardian, 
and deposited guardianship funds in appellant bank. The bank gave 
her, as guardian, a deposit receipt which bore four per cent interest, 
She afterwards borrowed money from the bank, at six per cent, for her 
personal use, on a note which she signed personally and not as guard- 
ian. As security for this personal note, and certain additions and re- 
newals, the bank took from her the deposit receipt, and successive re- 
ceipts, which purported to belong and did belong to her as guardian. 
She did not pay her personal note at maturity. The bank demanded 
payment. She then surrendered to the bank the deposit receipt, which 
she had endorsed as guardian, and took from the bank a cashier’s check 
to her order as guardian, which she immediately endorsed as guardian 
and handed back to the bank in payment of her personal note. 

The Probate Court removed the guardian. Her surety, the present 
appellee, made good, to her successor, the loss caused by her default. 
The successor guardian then assigned to the surety the guardianship 
claim against the bank arising out of the bank’s part in the default. 
This suit is brought by the surety (appellee) against the bank (appel- 
lant). The surety claims both by way of subrogation and as assignee. 

A bank officer testified that, on some unspecified occasions when the 
defaulting guardian borrowed money, she said that she was borrowing 
it for the ‘‘benefit’’ of the ward. She contradicted this testimony. 
The officer testified, without contradiction, that she never said she was 
getting the money ‘‘for her own personal use.’’ At the trial, she made 
it clear that the speculation for which she borrowed the money was her 
personal speculation, and that she expected it to benefit her child only 
indirectly, as a parent’s gains normally benefit his minor children. 
There was no testimony that she did not make this equally clear when, 
and if, she spoke to the bank officer of a ‘‘benefit’’ to the child. There 
was no testimony that any officer or agent of the bank ever believed 
that she was borrowing for guardianship purposes, or doubted that she 
proposed to treat the borrowed money as her own. 

The District Court thought it clear that when the bank accepted 
the deposit certificate as security for a personal loan, and also when it 
accepted the check, payable to and endorsed by the guardian, in pay- 
ment of the personal loan, it knew that the loan was personal. We 
agree. Not only were the notes in personal form, but they bore interest 
fifty per cent higher than the guardianship’s certificate of deposit. If 
the guardian had wanted money as guardian, she had only to draw on 
the certificate of deposit. Money so obtained would have cost only four 
per cent. To reject that course and borrow at six per cent was a plain 
announcement that she was not at liberty to draw on the certificate of 
deposit ; in other words, that she was not obtaining funds for guardian- 
ship purposes. The bank cannot have believed that she was so deter- 
mined to enrich the bank and impoverish the ward that she continued 
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to lend fiduciary funds to the bank at four per cent in order to borrow 
them back for fiduciary purposes at six per cent. We need not decide 
whether, if the bank had believed that the guardian’s breach of trust 
was of that sort, its position here would have been strengthened. 

It follows that the court was right in directing a verdict against the 
bank. As the bank knew the facts, it was liable for the breach of trust 
which it helped the guardian to commit.1. A third person who know- 
ingly participates in the breach of a fiduciary’s obligation can be re- 
quired to make good the resulting loss.2 Normally the fiduciary’s 
surety, on reimbursing the fiduciary estate, is subrogated to its claim.® 
Cases disallowing subrogation when ‘‘equities are equal’ are not in 
point. While appellee has acted properly, appellant, for its own profit, 
has knowingly participated in a breach of trust. 


1D, C. Code, Tit. 11, Sec. 34 (Uniform Fiduciary Act, See. 4). 
2 Colby v. Riggs Nat. Bank, 67 App. D. C. 259, 92 F. 2d 183, 114 A. L. R. 1065. 


3 Bank of Giles County v. Fidelity & Deposit Co. of Maryland, 4 Cir., 84 F. 2d 
321; American Bonding Co. of Baltimore v. National Mechanics’ Bank of Balti- 
more, 97 Md. 598, 55 A. 395, 99 Am. St. Rep. 466; United States Fidelity & Guar- 
anty Co. v. Citizens’ State Bank of Langdon, 36 N. D. 16, 161 N. W. 562, L. R. A. 
1918E, 326; Jones v. United States Fidelity & Guaranty Co., 165 Va. 349, 182 S. E. 
560; Hall v. Windsor Sav Bank, 97 Vt. 125, 121 A. 582, 124 A. 593; United States 
Fidelity & Guaranty Co. v. Adoue & Lobit, 104 Tex. 379, 1837 S. W. 648, 138 S. W. 
383, 37 L. R. A., N. S., 409, Ann. Cas. 1914B, 667; Fidelity & Deposit Co. of Mary- 
land v. Farmers’ Bank, 8 Cir., 44 F. 2d 11, certiorari denied 282 U.S. 901, 51S. Ct. 
213, 75 L. Ed. 793. 


“Washington Mechanics’ Sav. Bank v. District Title Ins. Co., 62 App. D. C. 194, 
65 F. 2d 827, 830. 


NO NOTICE TO INDORSER REQUIRED 


National Builders Bank of Chicago v. Simons, Appellate Court of 
Illinois, 31 N. E. Rep. (2d) 273 


The Negotiable Instruments Act provides that notice of dishonor 
need not be given to an indorser where he is the person to whom the 
instrument must be presented for payment. 


Where the indorser of notes and trade acceptances of two cor- 
porations was president, treasurer, director and sole owner of the 
capital stock of one corporation and active head of the other cor- 
poration, notice of dishonor to the indorser was not necessary in order 
to render him liable, in view of statute dispensing with notice of 
dishonor to an indorser who is a person to whom the instrument is 
presented for payment. 


In this case a bank made loans to two corporations on their 
respective notes. The note of each corporation was indorsed by the 
same person, who was president, treasurer, director and sole owner 

PRE ER IES. DG te ALS DOLE STORAGE: CONE Ri aia RO Lee ERC BAL i SEG 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §1009. 





618 THE BANKING LAW JOURNAL 


of the capital stock of one corporation and active head of the other 
corporation. Since the notes were unpaid at maturity, the bank 
sent notices of presentment, demand, dishonor and protest to the 
two corporations and to the indorser. The notices were all sent to 
the address where both corporations were located. This was the 
only address specified by the indorser as the place where all notices 
to him were to be sent. At the time the bank sent the notices the 
corporations were in bankruptcy and a receiver had taken possession 
of the corporate assets. The indorser contended that he did not have 
any office at the corporate address and that the proper place of sending 
notice to him was his address in the same city. It was held that 
valid notice had been given the indorser, but whether or not he 
received it was immaterial. In view of the relationship which the 
indorser bore to his corporations, notice of dishonor to him was not 
necessary. 


Action by the National Builders Bank of Chicago against Robert L. 
Simons to recover on notes and trade acceptances. From a judgment 
for plaintiff, defendant appeals. 

Affirmed. 

Landis & Landis, of Chicago (Alvin Landis, of Chicago, of counsel), 
for appellant. , 

Ringer, Reinwald & Sostrin, of Chicago (M. Lester Reinwald and 
Morris Sostrin, both of Chicago, of counsel), for appellee. 


FRIEND, P. J.—This is a companion case to two other appeals, 
31 N. E. 2d 269 and 31 N. E. 2d 273, in which opinions are being filed 
concurrently with this case. The defendant, Robert L. Simons, had 
negotiated loans on behalf of Stone-Field Corporation and Tailoring 
Corporation of America, of which he was president, for the aggregate 
sum of $45,000. The consolidated appeals involved notes approximating 
$13,000, and this appeal arises out of an action instituted on the 
remainder of the obligations, the amount due and owing thereon being 
$32,567.93. Plaintiff’s complaint consisted of two counts. Count 1 was 
based on the notes and trade acceptances personally indorsed by Simons. 
Count 2 was predicated on fraud and sets forth in detail the manner in 
which Simons, by means of false financial statements, obtained the loans 
from plaintiff on behalf of his companies, his subsequent indictment by 
the United States Government for having used the mails in furtherance 
of a scheme to defraud creditors, his plea of guilty to the charges lodged 
against him, and the subsequent finding and sentence imposed on him 
resulting in his incarceration in the federal penitentiary. 

Defendant answered count 1 denying liability on the sole ground 
that he, as indorser, did not receive notice of presentment, demand, dis- 
honor or protest. In answer to count 2 he admitted the facts charged 
by pleading only the statute of limitations, to which plaintiff replied 
that the statute had been tolled by Simons’ absence from the State of 
Illinois. After the pleadings Were at issue, plaintiff made a motion for 
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summary judgment based on the contract action set forth in count 1. 
This motion was supported by the affidavit of an officer of the plaintiff 
bank which set forth in substance that Simons had negotiated five trade 
acceptances and two principal promissory notes to the bank on behalf 
of the Stone-Field Corporation, and his other company which he had 
personally indorsed; that on the respective maturities thereof these 
obligations were not paid, and that on the date of each maturity notices 
of presentment, demand for payment, dishonor and protest were sent 
to the corporations and to defendant himself. Photostatic copies of the 
trade acceptances, notes and certificates of protest were attached to the 
affidavit. 

Simons filed an affidavit in opposition to the motion for summary 
judgment, admitting the execution of the trade acceptances and notes, 
his personal indorsement thereof and negotiation of the same to the 
bank, and set forth by way of defense that March 17, 1930, an involun- 
tary petition in bankruptcy was filed against the Stone-Field Corpora- 
tion and a receiver appointed; that March 27, 1930, an order was 
entered granting leave to the receiver to sell all the assets of the bank- 
rupt corporation ; that at the time plaintiff bank sent notices of present- 
ment, demand, dishonor and protest to him on the respective maturities 
of these negotiable instruments, the bankruptcy had already occurred, 
and that therefore Simons did not have any office at 2256 South LaSalle 
Street, the address of the corporations to which the notices were sent, 
and that the proper place of sending notices to him was 4940 East End 
Avenue, Chicago. When it appeared that the sole defense interposed by 
Simons was the alleged failure to receive notice, plaintiff immediately 
sought and had leave of court to file a supplemental affidavit in support 
of its motion for summary judgment, which was signed by an officer of 
plaintiff bank, and set forth in substance that Simons was president, 
treasurer and director of the Stone-Field Corporation and owned all 
its capital stock; that March 1, 1930, prior to the maturity of the trade 
acceptances and notes, he advised officers of the bank that his corpora- 
tions were insolvent and in financial difficulties; that March 7, 1930, 
Simons as president and on behalf of the Stone-Field Corporation ex- 
ecuted an assignment for the benefit of creditors, and that a creditors’ 
committee took over the assets of the corporation until March 17, 1930, 
when a petition in bankruptcy was filed against the corporation; that a 
receiver was then appointed, and afterward, on April 5, 1930, the cor- 
poration was duly adjudged a bankrupt; that April 16, 1930, the bank- 
rupt corporation filed its schedules, signed and sworn to by the defend- 
ant Simons as its president, setting forth that its liabilities greatly 
exceeded its assets. Various other allegations were made, which are not 
immediately important in this proceeding, some of which refer to 
Tailoring Corporation of America, another of Simons’ companies, and 
of which he was also the president and the owner of its capital stock. 
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In answer to the supplemental affidavit filed by plaintiff, defendant 
made a motion to strike the same. He thereby admitted the material 
facts contained in the affidavit, no denial having been made as to the 
essential allegations pleaded. The only defense attempted to be set up 
in, the motion to strike was that the officer of plaintiff bank who signed 
the affidavit did not have personal knowledge of the matters sworn to. 

Pursuant to a hearing on the affidavit filed by plaintiff in support 
of the motion for summary judgment, the affidavit in opposition thereto 
filed by Simons, the supplemental affidavit filed by plaintiff, and defend- 
ant’s motion to strike, a summary judgment was entered in favor of 
plaintiff, the court being of opinion, and holding, that defendant was 
not entitled to notice under the provisions of the Negotiable Instruments 
Act and the common law, and that it was therefore immaterial whether 
defendant, as indorser, received notice or not. Simons has prosecuted 
this appeal from the summary judgment thus entered. 


It is urged principally on behalf of Simons that plaintiff’s failure 
to give proper notice of protest to him constituted a complete defense 
to the action. Plaintiff’s supplemental affidavit set forth various reasons 
in support of its contention that this defense was untenable. They may 
be briefly summarized as follows: (1) That Simons, who endorsed these 
negotiable instruments, was president, treasurer, director and sole owner 
of the capital stock of Stone-Field Corporation, and active head of the 
company, as well as of Tailoring Corporation of America, the other 
concern involved in the proceeding; (2) that on March 1, 1930, within 
two days after Simons had negotiated the last instrument of the Stone- 
Field Corporation, he informed the officers of the plaintiff bank that 
his corporation was in financial difficulties, and that its liabilities ex- 
ceeded its assets; (3) that on March 4, 1930, at a meeting of the credi- 
tors of the Stone-Field Corporation in New York, which Simons 
attended, he agreed to and subsequently did execute an assignment of 
the corporation’s assets for the benefit of creditors; (4) that a creditors’ 
committee took over these assets, and continued in possession until 
March 17, 1930, when a petition in bankruptcy was filed against the 
corporation and a receiver appointed; that subsequently, on April 5th, 
1930, the corporation was adjudicated a bankrupt, and on April 15th 
of that year Simons executed the bankruptcy schedules which set forth 
under oath that its liabilities were greatly in excess of the assets; like 
allegations were made with reference to Tailoring Corporation of 
America, the other concern involved in these proceedings; (5) that 
Simons had fraudulently, willfully and maliciously negotiated these 
trade acceptances and notes, bearing his indorsements to the plaintiff 
bank; (6) that although it was not necessary to give notice to Simons, 
as an indorser, that the bank had in fact sent such notices, seven in 
number, through the United States mails, to the only address specified 
by Simons as the place where all notices to him were to be sent. 
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Simons did not deny the facts set forth in the supplemental affidavit, 
nor did he file a counter affidavit. His motion to strike the supplemental 
affidavit rested on the ground that the matters set forth therein were 
immaterial and that the officer of the bank who signed it did not have 
personal knowledge of the facts. The court would not have been 
justified in allowing the motion for the reason assigned by Simons, 
since it was obvious that the bank official’s affidavit was predicated on 
facts well within his and the bank’s knowledge and on records of the 
transaction and the events following it, which were in the bank’s 
possession. 


On the question of notice it was clearly shown of record that notice 
had been given Simons, but whether or not he received it is immaterial. 
He was fully conversant with all the transactions set forth in the plead- 
ings, in fact he initiated them and knew of every fact and circumstance 
averred in the supplemental affidavit. Under the Negotiable Instruments 
Law (chap. 98, sec. 82, par. 104, Ill. Rev. Stats. 1939) presentment for 
payment is dispensed with where waiver of presentment is either 
express or implied. This section of the statute is identical with that of 
other states where the matter has been considered under similar cireum- 
stances and passed upon adversely to Simons’ contention. J. W. 
O’Bannon Co, v. Curran, 129 App. Div. 90, 1138 N. Y. S. 359; Ward, 
Receiver, v. Carlis et al., 1937, 29 Pa. Dist. & Co. R. 685; Atlantic Refin- 
ing Co. v. Nucar Forwarding Corp. et al., 167 A. 677, 11 N. J. Mise. 541, 
and various other decisions cited in plaintiff’s brief. 

Even though it were held that presentment and notice of dishonor 
were required to be given to Simons, as indorser, the same was 
undoubtedly waived under the facts set forth in plaintiff’s supplemental 
affidavit. This pleading details the transaction between the parties, and 
supports the contention made by plaintiff and the conclusion of the court 
that Simons waived notice of presentment and dishonor. Negotiable 
Instruments Act, chap. 98, sec. 114, par. 136, Ill. Rev. Stats. 1939, 
provides that notice of dishonor is not required to be given to an 
indorser in either of several cases, one of which is where the indorser 
is the person to whom the instrument is presented for payment. We 
think this is precisely applicable to the relationship which Simons bore 
to his companies, and that in view of that relationship notice of dishonor 
to him was not necessary. 

It is next urged that on a motion for summary judgment the trial 
court has power only to determine whether a meritorious issue is present. 
Having disposed of the question of notice, little remains to be considered 
or discussed. By failing to file a counter affidavit, Simons admitted 
substantially everything in plaintiff’s supplemental affidavit, and there- 
fore the court properly ruled that plaintiff had presented a meritorious 
issue. As a matter of fact Simons had no defense on the merits to 
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plaintiff’s claim, and the court had no alternative except to enter judg- 
ment when the motion was made. 

Plaintiff’s counsel argue that by perpetrating a fraud upon the bank 
in the negotiation of the instruments sued on, defendant has precluded 
himself from asserting the defense interposed. However, in view of 
our conclusion as to the other defense, we consider it unnecessary to 
prolong this opinion by discussing this proposition. We think the court 
properly overruled defendant’s motion to strike plaintiff’s supplemental 
affidavit, and that the judgment of the trial court should be affirmed. It 
is so ordered. 

Judgment affirmed. 


ALLOCATION OF DIVIDENDS RECEIVED BY 
TRUSTEE 


In re Wuichet’s Estate, Supreme Court of Ohio, 33 N. E. Rep. (2d) 15 


In this case the dividends in question, although declared prior 
to the death of the life tenant, were payable to stockholders who 
were of record on days subsequent to the day on which the life tenant 
died. The dividends were declared with the proviso that the transfer 
books of the corporation should be closed on the record date, that 
is, the day fixed for determining the stockholders of record to whom 
the dividends were payable. Both the executor of the life tenant’s 
estate and the remaindermen claimed the dividends. In its decision, 
the court said: ‘‘There is a dearth of authority on the precise point 
presented. The rule sustained by the better reasoning supports the 
view that where a life tenant dies between the declaration of the 
dividend and the record date the dividend passes to the successive 
life tenant or to the remainderman as the case may be.’’ 


Syllabus by the Court 


When a regular dividend is declared and made payable to stock- 
holders of record of a specified date with provision for actual payment 
at a still later date, and a person, for whose use and benefit a portion 
of the stock is held in trust for life by a trustee, dies between the declara- 
tion of the dividend and the specified record date, the dividend belongs, 
not to the personal representative of the deceased life benficiary, but 
to the person next entitled to the income from such stock. 


Proceeding in the matter of the estate of Charles Wuichet, deceased. 
Walter G. Wuichet, trustee under the last will and testament of Charles 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §527. 











THE BANKING LAW JOURNAL 623 


Wuichet, deceased , filed an application for an order of distribution 
covering dividends from stock in the Little Miami Railroad Company. 
On hearing the Probate Court, found and adjudged that the dividends 
in dispute should be distributed by the trustee, to Mary W. Blum. On 
appeal judgment was affirmed by the Court of Appeals, and the Supreme 
Court allowed a motion to certify—[Editorial Statement. ] 

Judgment affirmed. 

This action arose in the Probate Court of Montgomery County, 
Ohio, upon application for an order of distribution covering dividends 
from stock in the Little Miami Railroad Company. The application was 
filed by Walter G. Wuichet, trustee under the last will and testament 
of Charles Wuichet, deceased. It was set forth therein that the trustee 
held one-half of the estate for the benefit of Flora K. Wuichet, decedent’s 
widow, and one-fourth of the estate for the benefit of Mary W. Blum, 
granddaughter of the deceased. 

The cause was submitted to the Probate Court of an agreed state- 
ment of facts of which the material parts are as follows: 


‘‘Walter G. Wuichet is the acting trustee under the last will and 
testament of Charles Wuichet, deceased, for Flora K. Wuichet and 
Mary W. Blum, during their respective lives. Item IX of the will of 
Charles Wuichet insofar as the same affects the present controversy is 
as follows: 

‘* “JT will and direct that one-half of all my personal property and 
the proceeds of the sale of real estate and of my interest in any business 
in which I may be engaged at the time of my decease and money arising 
from insurance upon my life, the disposition of which is within my 
control, remaining after carrying out the foregoing provisions of this 
will, shall be vested in and passed to said trustee for the use and benefit 
of my said wife during her life. All principal sums of money which 
come into the hands of said trustee under this item, shall be vested 
[invested] in loans secured by first mortgage on real estate, or in bonds 
of the United States, or in bonds of the state of Ohio, or of municipali- 
ties, counties, or boards of education of the state of Ohio. Said trustee 
shall pay to my said wife during her life for her use, the net income of 
all property which may come into his hands under this item. It is my 
will that at the death of my said wife the property held by said trustee 
under this item shall pass and go as follows:. .. .’ [Quotation from will 
stops at this point. ] 

‘Flora K. Wuichet, widow of Charles Wuichet, died March 19, 1939, 
and P. J. Sheridan was appointed by this [probate] court as her execu- 
tor. Among the securities held by said trustee at the time of the death 
of Flora K. Wuichet on March 19, 1939, were the following stocks: 

“*Certificate No. 2456 for ninety-seven (97) shares of 4 per cent 
Guaranteed Betterment Stock in the Little Miami Railroad Company, 
and Certificate No. 28520 for three hundred and twelve (312) shares 
of 8.60 per cent capital stock in the Little Miami Railroad Company.”’ 


The agreed statement of facts then recites four resolutions passed by 
the board of directors of the Little Miami Railroad Company, all on 
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January 31, 1939. These resolutions provided for the quarterly divi- 
dends on each of the two classes of stock specified so as to reach the 
amount of four per cent on the one class and 8.60 per cent on the other 
during the entire year. These dividends were made payable as follows: 
(1) On March 10, 1939, to stockholders of record on February 24, 1939; 
(2) on June 10, 1939, to stockholders of record on May 25, 1939; (3) on 
September 9, 1939, to stockholders of record on August 25, 1939; and 
(4) on December 9, 1939, to stockholders of record on November 
24, 1939. ‘ 

The first resolution contained a provision that the transfer books 
should be closed on the record date, to wit, February 24, 1939, and 
reopened on the morning of March 10, 1939. Each of the last three 
resolutions contains provisions that the transfer books should be closed 
on the record date and reopened two days after the date the dividend 
was payable. 

The amounts of the four dividends were as follows: $360.50, $391.70, 
$391.70 and $391.70. 

Continuing, the agreed statement sets out the following: 


‘It is further agreed between the respective parties hereto that in 
the event this court should find that the above dividends should belong 
to the life tenant, and not the remainderman, that, nevertheless, said 
dividends should be distributed two-thirds (2/3) to the estate of Flora 
K. Wuichet and one-third (1/3) to Mary W. Blum... . [Here is in- 
serted an explanation as to why distribution in that event should be 
so made instead of one-half to the estate and one-fourth to Mary W. 
Blum. ] 

**Tt is further agreed that all of the above facts are given in connec- 
tion with an application filed in this court for the determination and 
order of the court as to the distribution of said dividends as between 
the estate of Flora K. Wuichet, deceased, the life tenant, and Mary W. 
Blum, the remainderman. 

‘‘Upon the agreed facts herein stated, said P. J. Sheridan as executor 
of the estate of Flora K. Wuichet, deceased, claims two-thirds (2/3) 
of all of said dividends for the entire year of 1939, and Mary W. Blum 
claims all of said dividends for the year of 1939 subsequent to March 19.’’ 


On hearing the Probate Court found and adjudged that the divi- 
dends in dispute, namely, the last three, should be distributed by the 
trustee to Mary W. Blum. 

On appeal the judgment was affirmed by the Court of Appeals. 

This court allowed a motion to certify. 

Sheridan & Jenkins, of Dayton, for appellant, P. J. Sheridan, 
executor. 

‘Paul H. Blum, of Dayton, for appellee, Mary W. Blum. 


WILLIAMS, J.—The question is: Is the executor of Flora K. 
Wuichet, deceased (who died seized as beneficiary of a life interest in 
stock of the Little Miami Railroad Company), entitled to dividends 
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declared before her death but payable to stockholders who were of record 
on a date subsequent to her death? 

The contest is between the executor of the deceased owner of the 
life interest and the trustee of Mary W. Blum, who is referred to in 
the agreed statement of facts as the remainderman, although the orig- 
inal applications for order of distribution sets out that Mary W. Blum 
has a successive life interest in the stock. Since the contest is over 
‘“‘ysual’’ dividends (that is, ordinary as distinguished from extraordi- 
nary dividends), it is not a matter of consequence whether Mary W. 
Blum claims as successive life tenant or as remainderman. As to ordi- 
nary dividends payable out of net current earnings the rule would 
be the same in either event. The decedent will therefore be referred to 
as the life tenant and Mary W. Blum as the remainderman. 

The general rule is that ordinary dividends declared without proviso 
during the lifetime of the owner of a life interest in the stock belong 
to him, regardless of the time they are made payable, and if he dies 
before payment, the right to them passes to his personal representative. 

Here, however, the dividends in question, although declared prior 
to the death of the life tenant, were payable to stockholders who were 
of record on days subsequent to the day on which she died, with the 
proviso that the transfer books of the corporation should be closed on 
the record date, that is, the day fixed for determining the stockholders 
of record to whom the dividends were payable. 

There is a dearth of authority on the precise point presented. The 
rule sustained in our judgment by the better reasoning supports the 
view that where a life tenant dies between the declaration of the divi- 
dend and the record date the dividend passes to the successive life 
tenant or to the remainderman as the case may be. Nutter, Trustee, 
v. Andrews, Adm’x, 246 Mass. 224, 142 N. E. 67; In re Opperman’s 
Estate, 319 Pa. 455, 464, 179 A. 729, 734. Contra, Beattie, Trustee, v. 
Gedney, 99 N. J. Eq. 207, 182 A. 652. Counsel for the executor also 
rely on the following cases: Ford v. Snook, 205 App. Div. 194, 199 
N. Y. S. 630, affirmed in 240 N. Y. 624, 148 N. E. 732 (the action was 
brought by a broker against a vendor of stock and the affirmance was 
by a divided court) ; Union & New Haven Trust Co., Trustee, v. Wa- 
trous, Adm’r, 109 Conn. 268, 146 A. 727 (the decision was based on 
the law of New York). See further 18 Corpus Juris Secundum, Cor- 
porations, 1137, § 471le. 


It should be observed in this connection that there is a close analogy 
between the situation here and that arising when a stockholder sells his 
stock, without reservation, between the declaration of the dividend and 
the record date. In the absence of a specific agreement with reference 
to the dividend the rule is that on such a sale the dividend passes to 
the vendee. Richter & Co. v. Light, Trustee, 97 Conn. 364, 116 A. 600; 
Buchanan v. National Savings & Trust Co., 57 App. D. C. 386, 23 F. 2d 
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994; Smith v. Taecker, 133 Cal. App. 351, 24 P. 2d 182; Burroughs & 
Springs v. North Carolina R. Co., 67 N. C. 376, 12 Am. Rep. 611; 60 
A. L. R. 707, annotation 3; 13 American Jurisprudence, 669, Section 673. 

That analogy is recognized in the leading case of Nutter, Trustee, v. 
Andrews, Adm’x; supra, in which, as indicated, was involved the precise 
question presented in the instant case. In the opinion therein the court 
says, at page 228 of 246 Mass., at page 68 of 142 N. E.: ‘‘It is common 
knowledge that frequently in the resolution declaring a dividend is also 
a clause to the effect that the dividend shall be payable to those who 
are stockholders of record on a specified date. .. . This form of vote in 
declaring dividends doubtless has been adopted because of its conven- 
ience and because is avoids confusion and misunderstandings. Such 
vote relates to a detail touching the internal management of the corpora- 
tion. It belongs to a class of affairs which the corporation has a right 
ordinarily to settle and thereby bind its stockholders so long as the 
action taken is in good faith and without fraud or collusion. It is 
in substance a declaration that the vote for the payment of the dividend 
shall be operative and take effect as to stockholders on that date and not 
earlier. There is no inflexible rule of law which prevents such vote of 
those responsible for the management of the corporation from having its 
natural effect. Persons by becoming stockholders in a corporation im- 
pliedly agree to be bound by the reasonable rules and practices adopted 
for the management of corporate affairs. Business policies adopted by 
business men for the management of business transactions ought not 
to be frustrated unless contrary either to some rule of law or to funda- 
mental ethical rules of right and wrong. Votes as to the time and 
method for ascertainment of the stockholders entitled to dividends, such 
as here are in question, do not offend against either of these tests. It is 
but the logical result of general principles of corporation law to hold 
that a vote of that nature passed in good faith and reasonable in its 
operation is binding upon the stockholders. It was so held in a well- 
reasoned judgment in Richter [& Co.] v. Light [Trustee], 97 Conn. 
364, 116 A. 600.’’ 

It will be noted that the learned jurist made no distinction between 
stock owned by a life tenant who dies between the declaration of a divi- 
dend and the record date, and stock sold by its owner and holder during 
that period. That the court regarded the rule as applicable to both 
situations is emphasized by the citation of Richter & Co. v. Light, 
Trustee, supra, which involved stock sold in the interim between the 
declaration and the record date. 

The principles, which determine the rights of a life tenant in cor- 
porate stock, and to dividends arising therefrom, are well established 
and fundamental. Accumulated earnings belong primarily to the cor- 
poration and prior to the declaration of a dividend therefrom the stock- 
holder has no right to participate in the accumulation as such; but by 
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the declaration the right to the dividend becomes fixed forthwith in 
the then stockholders regardless of the mere specification of a future date 
for payment, unless the resolution, in which the declaration is incor- 
porated, provides in effect for a later time of vesting. Accordingly it is 
‘necessary to ascertain from the declaratory resolution when and in whom 
the right vests. If the time of vesting occurs after the death of a person 
who is owner of a life interest in stock, it is self-evident that he would 
not be seized of the right at any time. If, on the other hand, the right 
to a declared and unpaid dividend becomes his during life, and he 
dies seized thereof, the right survives his death and passes to his per- 
sonal representative. Upon the vesting of the dividend in the life 
tenant, he becomes a creditor of the corporation. Until then, of course, 
no indebtedness is created. When, however, the life tenant dies between 
the declaration and the record date, no debtor-creditor relationship arises 
between him and the corporation. The reason is that there is no 
definitely ascertainable creditor until the record date arrives and with- 
out an ascertained or ascertainable creditor an indebtédness can: not 
subsist. In the last analysis the passage of a resolution declaring a 
dividend and making it payable to stockholders of record of a named 
date amounts to a determination that the right to the dividend shall 
vest on that date. 

In the instant case the stock was held by the trustee for the use of 
Flora K. Wuichet, during her life. On the latter’s death, the dividends 
had previously been declared but had not vested in her trustee for her 
use. They would therefore pass to the remainderman. In other words 
the same rule would apply as if the trusteeship had not existed. 


In the case of Nutter, Trustee, v. Andrews, Adm’x, quoted from 
supra, the testator bequeathed the shares of stock with other property 
to a trustee and made the income payable to the life tenant and there- 
after to the residuary legatee. In the opinion with respect thereto the 
court says, at page 228 of 246 Mass., at page 69 of 142 N. E.: ‘‘ All the 
dividends of this class had been voted during the life of the beneficiary 
for life but payable to stockholders of record as of a date after her 
death and payable at a still later date. We think that the rights of 
her estate should be determined by che effect of the vote to the same 
extent as if she had been herself a stockholder of record, and that the 
dividends should be paid to the residuary legatee and not to the estate 
of the life tenant.’’ Clearly the pronouncements we are making herein 
apply to the trustee who holds the stock for the life tenant as bene- 
ficiary. Restatement of the Law of Trusts, 701, Section 236 (a). 

The cases of Wilberding, Adm’r, v. Miller, 90 Ohio St. 28, 106 N. E. 
665, L. R. A. 1916A, 722, and Lamb v. Lehmann, Trustee, 110 Ohio 
St. 59, 143 N. E. 276, 42 A. L. R. 487, which have been cited to us, are 
instructive but inapposite on the precise point presented. The annota- 
tion in 101 A. L. R. 1879 (also cited), and prior annotations referred 












































628 





THE BANKING LAW JOURNAL 





to therein, deal in large part with the distinction between ordinary and 
extraordinary dividends in determining whether they are or are not 
allocable to the corpus of a trust estate as against a life beneficiary. 
Many of the cases commented on treat of extraordinary dividends or 
of dividends paid out of ‘‘capital-created surplus.’’ In the case at bar 
there is no question of apportionment between life tenant and remainder- 
man such as might arise in the case of a stock dividend capitalized out 
of earned surplus or in case of cash dividends paid out of funds earned 
prior to the existence of the life tenancy. See 18 Corpus Juris Secun- 
dum, Corporations 1122 et seq., § 471 et seq. As previously indicated 
we are concerned here with what have been called by some authorities 
‘‘regular normal dividends’’ and with nothing more. 

For the reasons given the disputed dividends belong to Mary W. 
Blum, the remainderman, and not to the executor of the estate of 
Flora K. Wuichet, deceased life tenant. 

The judgment is therefore affirmed. 
Judgment affirmed. 


ENFORCEMENT OF NOTE OBTAINED 
THROUGH FRAUD 


Equipment Acceptance Corporation v. Arwood Can Mfg. Co., Inc., 
United States Circuit Court of Appeals, Sixth Circuit, 
117 Fed. Rep. (2d) 442 





When a bank brings an action on a note held by it and the maker 
shows that it was obtained from him by fraud, on the part of the 
person who sold it to the bank, the burden is on the bank to show 
that it is a holder in due course; that is, the bank must show that 
the note was regular upon its face and that it was purchased before 
maturity, for value and without notice that the maker had any 
defense. 

In this case the payee of a note procured the negotiable paper 
from the maker by fraudulent misrepresentation of a material fact 
that the machinery sold had been set up and operated successfully 
prior to its shipment to the maker of the note. Subsequently the 
payee, by indorsement without recourse, assigned the note for val- 
uable consideration to plaintiff. In an action brought by plaintiff 
against the maker of the note it was held that the fraud of the payee 
rendered its title to the promissory note defective, and shifted the 
burden of proof to the plaintiff to establish itself as a holder in due 
course. Plaintiff was unable to meet the burden of proof and there- 
fore was unable to collect on the note. 


NOTE —For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §660. 
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Action by the Equipment Acceptance Corporation against the 
Arwood Can Manufacturing Company, Inc., and others on a note and 
conditional sales contract. From a judgment for defendants, the plain- 
tiff appeals. 

Affirmed. 

R. R. Kramer, of Knoxville, Tenn. (Russell R. Kramer, Taylor H. 
Cox, and Poore, Kramer & Cox, all of Knoxville, Tenn., on the brief), 
for appellant. 

Joel H. Anderson and A. C. Grimm, both of Knoxville, Tenn. (Grimm 
& Tapp and Joel H. Anderson, all of Knoxville, Tenn., on the brief), 
for appellees. 

MARTIN, C. J.—This controversy between citizens of different 
states comes to us on appeal from the dismissal of an action brought 
by a finance company as assignee of a promissory note and conditional 
sales contract signed by Arwood Can Manufacturing Company, pur- 
chaser of certain machinery from the Max Ams Company, manufacturer. 
As endorsers of the note in suit, D. G. Arwood and Luke H. Arwood, 
officers of appellee company, were joined as co-defendants. 

An amended decree in the District Court included a finding that 
the payee of the note, the Max Ams Company, procured the negotiable 
paper from the appellee can manufacturing company by fraudulent 
misrepresentation of a material fact to the effect that the machinery 
sold had been set up and operated successfully prior to its shipment to 
appellee company. 

The District Judge held that this fraud of the payee rendered its 
title to the promissory note defective, and shifted the burden of proof 
to appellant to establish itself as a due-course holder of the note. The 
court decreed that the appellant had failed to carry this burden. 

We find that the record contains substantial evidence to support the 
trial court’s finding of fact. In our judgment, the conclusion of law 
of the District Judge was also correct. 

On January 31, 1935, the Max Ams Machine Company submitted to 
the appellee company a proposal to furnish and install in the latter’s 
plant in Knoxville, Tennessee, machinery and equipment for the manu- 
facture of cans. Much correspondence concerning prices and other 
details of the proposed contract ensued, wherein it was emphasized by 
the appellee company that ‘‘used machines will be completely torn 
down; all worn and broken parts replaced with new ones, and when 
delivered be the same as new, and guaranteed to perform and last as 
long as new machines,’’ and that ‘‘the ear machine is to be in complete 
coordination with the rest of the line and is to be fully automatic.”’ 

By letter, the Machine Company acceded promptly to the require- 
ment as to used machines and in the purchase order of March 6, 1935, 
it was expressly stipulated that the ear machine must be ‘‘fully auto- 
matic, and coordinated with the other machines in performance.’’ At 
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the time its order for the machinery was mailed, the can company for. 
warded its check to the machine company for $5,000, as initial payment. 

Further correspondence followed anent additional equipment, time 
of shipment, and other details, from which, together with the preceding 
correspondence, it appears that the machine company represented itself 
as skilled in building the type of machinery sold, and as equipped to 
fill the order placed. The advancement of the substantial cash payment 
and the solicitation by the appellee of orders for its product demon- 
strate its reliance upon these representations of the machine company. 

On July 3, 1935, the machine company wrote appellee that the com- 
plete line (excepting the Ear Sweating Machine), with connecting con- 
veyors, twisters and chutes, was set up and that ‘‘we expect to have it 
operating automatically before the end of the week, after which it will 
be changed over to the 5 pound size for which you desire the machinery 
shipped,’’ and that ‘‘you will understand that while we have overcome 
practically all of the difficulty experienced in the development of the 
Ear Sweating Machine, that there are still several refinements to be 
worked out which have prevented us placing this unit in the line up to 
the present moment, but we hope to have this finished within the next 
couple of days.’’ Then was added the assurance that ‘‘from present 
indications, we have every reason to believe that shipment of this line 
will go forward by July 10th.’’ 

On July 11th, the machinery manufacturer mailed a follow up letter, 
stating, ‘‘we completed testing the second size late yesterday, and con- 
sequently it was impossible for us to dismantle and crate any of the 
equipment until today’’; but that the machinery would be shipped 
July 13th. 

In the context, these letters, in our judgment, constitute representa- 
tions that the can manufacturing machinery sold to appellee had been 
operated successfully in the plant of the Ams Machine Company at 
Bridgeport, Connecticut. 

Appellee-defendants, D. G. Arwood and L. H. Arwood, testified that 
Ortalli, sales-engineer, who came to Knoxville with George W. Meder, 
Treasurer, as representative of the machine company, admitted in the 
presence of and uncontradicted by the latter that the machinery had not 
been tested before being shipped. The unsuccessful effort of the seller 
of the machinery, through its expert engineers and workmen sent to 
the plant of the appellee to set up the machinery so that it would 
function, carries weight as circumstantial evidence of the fact that the 
machinery had not been operated previously. There is abundant evi- 
dence in the record that the machinery could not be made to work as 
the seller had represented it would, and that it was virtually useless to 
the appellee company. 

Before the machinery had been uncrated at its destination, the 
appellee, on July 19, 1935, executed and mailed to the Ams Company 
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the controverted promissory note and attached conditional sales contract 
which, for a valuable consideration, the payee, by endorsement without 
recourse, assigned to appellant. 

The note was negotiable, Code of Tennessee of 1932, Section 7325; 
White v. Hatcher, 1385 Tenn. 609, 188 S. W. 61; and a mere failure of 
consideration between the maker and the payee would have constituted 
no defense in Tennessee to an action on the note brought by the appel- 
lant as holder in due course. Reconstruction Finance Corporation v. 
Patterson, 171 Tenn. 667, 106 S. W. 2d 218, 107 S. W. 2d 513, con- 
struing Sections 7352, 7397, 7380, 7383, of the Code of Tennessee, 1922. 

But appellant concedes in its brief that ‘‘ifi the record shows that 
the execution of the note was obtained by fraud, the title of the payee 
thereto would be defective and that under these circumstances the 
burden would be upon the plaintiff to show it is a holder in due course.’’ 
The compulsion of this concession presses from the express language of 
the Tennessee Negotiable Instrument Laws. 

Code of Tennessee, 1932, Section 7379, defines defective title, as 
follows: ‘‘The title of a person who negotiates an instrument is defec- 
tive within the meaning of this law when he obtained the instrument, 
or any signature thereto, by fraud, duress, or force and fear, or other 
unlawful means, or for an illegal consideration, or when he negotiates 
it in breach of faith, or under such circumstances as amount to a fraud.’’ 

Section 7383 of the Tennessee Code provides: ‘‘Every holder is 
deemed prima facie to be a holder in due course; but when it is shown 
that the title of any person who has negotiated the instrument was de- 
fective, the burden is on the holder to prove that he or some person 
under whom he claims acquired the title as holder in due course.”’ 

See Taylor v. Goodrich Tire & Rubber Co., 20 Tenn. App. 352, 98 
S. W. 2d 1094, in which the Court of Appeals of Tennessee held that 
where there is substantial evidence that the title of the original holder 
of a note was defective, a subsequent holder bears the burden of show- 
ing that he received the note in good faith, for value, and without notice 
of infirmity in the instrument or defect in the title of the person nego- 
tiating it. 

In the circumstances of this case, did the appellant carry the bur- 
den required by the statute of proving that it acquired title to the note 
as a holder in due course? The trial judge answered this question in 
the negative, saying: ‘‘Representatives of the complainant in the best 
position to know gave no testimony and no testimony appears in the 
record to the effect that all those who may have been concerned in 
acquiring the note were without knowledge of the endorser’s defective 
title.’’ 

Appellant introduced only one witness, its credit manager, though 
several other officers and employees participated in transactions relat- 
ing to the purchase of the negotiable note. The single witness for the 
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appellant displayed only meager knowledge of the subject matter. In- 
deed, he did not even know whether the promissory note and the condi- 
tional sales contract were fastened together when the papers came to 
his desk for approval. Reasonable inference arises that appellant could 
have produced more definite information concerning its acquisition of 
the note, had the desire to do so existed. 

This being true, ‘‘the presumption always is that competent and 
pertinent evidence within the knowledge or control of a party which 
he withholds is against his interest and insistence.’’ Standard Oil Com- 
pany v. State, 117 Tenn. 618, 672, 100 S. W. 705, 718, 10 L. R. A,, 
N. S., 1015. See, also, Kirby v. Tallmadge, 160 U. S. 379, 16 S. Ct. 
349, 40 L. Ed. 463; Dunlap v. Haynes, 51 Tenn. 476, 4 Heisk. 476; 
Taylor v. Goodrich Tire & Rubber Co., supra. 

Our conclusion is that the District Court was right in holding that 
‘the burden shifted to the plaintiff to show itself to be a holder without 
notice, and for value, and that it failed to carry the burden.’’ 


PLEDGE OF STOLEN BONDS AS COLLATERAL 
TO NOTE 


National Surety Corporation v. List, Supreme Judicial Court of Massa- 
chusetts, 33 N. E. Rep. (2d) 255 


Defendant made a loan to a corporation against a note. There- 
after, the defendant accepted a note signed by the corporation’s 
president individually as additional security and held as collateral 
thereto, in good faith, stolen municipal bonds payable to bearer. 
The first note, however, was not surrendered. The surety company 
which had paid the owner for the loss from the theft of the municipal 
bonds, sought recovery of the bonds from the defendant. It was 
held that at the time the defendant received the bonds, he had no 
knowledge that they were stolen or any knowledge of any facts that 
put him on inquiry. Consequently the defendant was a holder for 
value entitled, after notice of the theft, to sell the bonds under the 
collateral note agreement. 


Suit by the National Surety Corporation against Albert A. List, to 
compel the delivery of certain bonds and to determine plaintiff’s dam- 
age from defendant’s failure to deliver them upon demand. From a 
decree dismissing the bill, plaintiff appeals. 

Affirmed. 

K. C. Tiffin, of Boston, for plaintiff. 

I. 8. Levin and E. A. Macy, both of Fall River, for defendant. 


NOTE —For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §1275. 
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COX, J.—On February 10, 1936, six State of Louisiana, Jefferson 
Davis Parish bonds, payable to bearer, were stolen from their owner. 
The plaintiff paid the owner for its loss and took an assignment of its 
interest and title, by virtue of which this suit was brought to require 
the defendant to deliver the bonds to it and to determine the plaintiff’s 
damage resulting from the defendant’s failure to deliver them upon 
demand. The suit was tried by a judge of the Superior Court, by whose 
order the testimony was reported. He also filed a statement of findings 
and order for decree. A, final decree dismissing the bill with costs was 
entered, from which the plaintiff appealed. In the circumstances, it 
is not for this court to disturb the findings of the trial judge unless 
they are plainly wrong. White Tower Management Corp. v. Taglino, 
302 Mass. 453, 454, 19 N. E. 2d 700, 121 A. L. R. 1158, and cases cited. 

No question is raised but that the stolen bonds, payable to bearer, 
were negotiable. The judge found that, beginning in August, 1936, 
the defendant lent money to one Lydon and to a corporation, here- 
inafter referred to as the company, of which Lydon was the president. 
There was evidence that Lydon owned all of the stock of that company. 
The judge also found that the company was registered by the depart- 
ment of public utilities and was engaged in the business of stockbroker 
in Boston. On February 27, 1937, the total amount due the defendant 
on the various loans was $5,430, for which amount the company gave 
the defendant a note dated February 23, 1937, secured by various bonds 
and shares of stock. This note bore the guaranty of Lydon as an in- 
dividual. Thereafter, the defendant made further advances and re- 
ceived some payments, so that the total amount due him on May 22, 
1937, was $8,650. On May 21, 1937, the registration of the company, 
at its request, was cancelled by the department, and, on May 22, Lydon 
informed the defendant that he could not meet the requirements neces- 
sary to enable the company to continue in business and that he was 
doing business as an individual and not as a corporation. He asked 
the defendant if he would accept his individual note for the sum then 
due. The latter consented, and Lydon gave him a demand note for 
the amount due signed by him individually and secured by a pledge of 
various shares of stocks and bonds, among which were the six bonds in 
question. When this note was given, the note of the company dated 
February 23, and another note dated May 4, were not cancelled or dis- 
charged, but were retained by the defendant. Three of the bonds in 
question had been deposited with the defendant and expressly listed 
as collateral security for the note of May 4, which was indorsed by 
Lydon. The other three bonds were not listed as collateral in any of 
the notes put in evidence prior to the note dated May 22, but the judge 
found that at some time between February 23 and May 6 they replaced 
other collateral. 


It was not until September 3, 1937, that the defendant learned that 
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some of the securities that Lydon had pledged had been stolen. Lydon 
continued to make payments to the defendant upon his indebtedness 
until November 19, 1938. On January 25, 1939, the planitiff made a 
demand upon the defendant for the bonds in question, and on February 
27, 1939, the latter sold them to his wife under the power contained 
in the note of May 22, 1937. The following day they were sold to 
brokers in Boston, who paid for them by check payable to the defend- 
ant’s wife. Proceeds of the check were applied upon Lydon’s note of 
May 22, 1937, the amount of which exceeded the amount of the check. 

The judge found categorically that, at the time the defendant re- 
ceived the six bonds, he had no knowledge that they were stolen or any 
knowledge of any facts that put him on inquiry, and that he took them 
as pledgee in good faith and for value, was a holder in due course, had 
a right to sell them under the collateral note agreements, and was not 
accountable in this suit to the plaintiff for the proceeds of the bonds. 
We are of opinion that these findings were warranted by the evidence. 

The plaintiff contends that the bonds were taken as security for a 
pre-existing debt, and that thereby the defendant was not a holder for 
value, relying upon Goodwin v. Massachusetts Loan & Trust Co., 152 
Mass. 189, 199, 25 N. E. 100. The plaintiff, apparently, has overlooked 
the point that so much of the opinion in that case upon which it relies 
deals with the pledging of chattels, as distinguished from negotiable 
instruments. It is settled that one who receives a negotiable instrument 
as collateral or additional collateral security for a preexisting debt is 
a holder for value, G. L. (Ter. Ed.) ¢. 107, § 48; Reynolds v. Park 
Trust Co., 245 Mass. 440, 444, 445, 139 N. E. 785; Freeman v. Daven- 
port Peters Co., 272 Mass. 321, 324, 325, 172 N. E. 234, and this court 
has recently decided that the negotiable instruments law applies to 
municipal bonds and coupons negotiable in form. Fidelity & Deposit 
Co. of Maryland v. Taunton, 303 Mass. 176, 21 N. E. 2d 279, Cohn v. 
Taunton, 303 Mass. 182, 21 N. E. 2d 281. See Massachusetts National 
Bank v. Snow, 187 Mass. 159, 163, 72 N. E. 959. 

The plaintiff further contends that the defendant was put upon 
inquiry on May 22, 1937, when, as it contends, he took Lydon’s in- 
dividual note that listed as collateral the six bonds in question, and 
that on that date when, as it contends, he accepted them as collateral 
for the individual obligation of Lydon, he did not receive them in good 
faith. But there was evidence, and the judge found, that the bonds 
were already held by the defendant as collateral for the notes of the 
company which were indorsed or guaranteed by Lydon individually. 
The company notes were not cancelled nor discharged, but were re- 
tained by the defendant, and there was evidence that on the day the 
individual note was taken, Lydon asked the defendant if he had any 
objection to taking a new note that he could keep for whatever it was 
worth; that he, Lydon, was indorser on the company notes personally, 
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and that after he paid the loan, the defendant could release to Lydon 
‘‘my corporation notes.’’? There was also evidence that, before taking 
the note, the defendant conferred with his attorney who advised him 
that he could take it as additional security, and that Lydon was on 
the company notes anyway. The finding of the judge, however, dis- 
poses of this contention, and we are of opinion that it was warranted. 
See G. L. (Ter. Ed.) ¢. 107, § 79. 

There is nothing in the evidence that warrants even an inference 
that the defendant knew, prior to August 30, 1937, that any of the 
securities pledged with him had been stolen, on which date he en- 
deavored to borrow from a bank on the collateral security of some of 
the shares of stock that had been deposited by Lydon as collateral. At 
that time, when these shares were presented for transfer, it was dis- 
covered that they, and another certificate of stock that had been pledged, 
had been stolen. These shares were eventually surrendered by the 
defendant, but the judge drew no inferences from this fact affecting 
the good faith of the defendant, and we are of opinion that his con- 
clusion was warranted. 

No question is here involved as to the rights of anyone except the 
plaintiff with respect to the defendant’s receipt and disposition of the 
six bonds in question. 


POSSESSION OF NOTE ONLY PRESUMPTIVE 
EVIDENCE OF TITLE 





Bennett v. Bottoms, Court of Appeals of Georgia, 13 S. E. Rep. (2d) 519 





A note payable to the order of a particular person or bearer will 
be presumed to belong to the one in possession of it. But possession 
is only presumptive evidence of title, and such presumptive owner- 
ship may be overcome by either the plaintiff’s or defendant’s evidence. 

In this case it appeared from the evidence of the plaintiff (an 
heir of the deceased) that the title to the note and the legal right 
to sue thereon were in the deceased’s legal representative alone and 
rebutted the presumptive evidence of title arising from the mere 
physical possession of the note by the plaintiff. 


Suit by Mabel Bottoms against C. H. Bennett to recover on a mort- 
gage note. To review a judgment for the plaintiff, the defendant brings 
error. Judgment reversed. 

John F. Echols, of Atlanta, and R E. Kirby, of Cumming, for plain- 
tiff in error. 

No appearance for defendant in error. 


AE EE GRAS CAE SEAN DEA ECS IOS COE ES Ee CE LT ee 
NOTE —For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §660. 
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MACINTYRE, J.—J. C. Pirkle, at the time of his death, was the 

owner of a mortgage note which was payable to himself ‘‘or bearer,’ 
and signed by C. H. Bennett, plaintiff in error in this case. The mort- 
gage given to secure payment of the note was on Bennett’s automobile, 
There was no administration on Pirkle’s estate. After his death all 
of his heirs at law, each being 21 years of age or older, divided the 
assets of the estate, and Pirkle’s daughter, Mabel Bottoms, defendant 
in error, received the mortgage note in question as part of her share 
of the estate. The defendant in error foreclosed the mortgage note in 
a justice’s court, and the plaintiff in error filed an illegality on the 
ground that the note would have to be foreclosed by the legal repre. 
sentative of Pirkle’s estate. The certiorari recites that the ‘‘defendant 
had the plaintiff [defendant in error] sworn as a witness, and, on cross 
examination she [plaintiff] testified in substance, as follows: ‘My father, 
J. C. Pirkle, is dead ; he was the owner of the note in question at the time 
of his death; there has been no administration on his estate.’ On direct 
examination . . . she [plaintiff] testified that after her father’s death 
the children divided the assets of the estate, and she received this note 
as part of her share of the estate; that all of the heirs of J. C. Pirkle 
were more than twenty-one years of age and laboring under no dis- 
ability.’’ This was all the evidence as it related to the plaintiff’s pos- 
session and claim of ownership of the note, and this evidence was un- 
disputed. The justice of the peace found in favor of the plaintiff (de- 
fendant in error) and against the illegality, and the judge of the 
superior court overruled the plaintiff in error’s certiorari on the ground 
that the note foreclosed was made payable to a named person ‘‘or 
bearer,’’ and was therefore negotiable by delivery. 

A suit at law upon a promissory note can be maintained only in the 
name of the holder of the legal title to the instrument, and this is true 
even though the plaintiff may have a perfect equitable title thereto. 
Bond v. Maxwell, 40 Ga. App. 679, 150 S. E. 860. As a general rule 
heirs at law cannot maintain suit on a chose in action in favor of the 
intestate, and such suit can be brought only by the administrator ex- 
cept where special circumstances exist. Carter v. Martin, 37 Ga. App. 
73, 138 S. E. 915; Brown v. Mutual Life Ins. Co., 146 Ga. 123, 124, 
90 S. E. 856. ‘‘At the death of the owner the title to any personal 
property vests in the administrator of his estate for the benefit of the 
heirs and creditors. ... If personal property is held adversely to an 
estate which has no legal representative, the only legal way to recover 
it is to have an administrator appointed and have him bring suit in his 
name as such representative. This is true although all the heirs are 
sui juris and no debts existed against the estate. The same rule ap- 
plies to the collection of any indebtedness due the estate. If the heirs 
were to bring suit against a debtor of the estate, their allegations that 
the estate owed no debts and that no necessity existed for the admin- 
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istration of the estate would be no protection to such defendant if debts 
were later discovered and an administrator appointed. So, for the 
protection of all parties, if any assets are to be collected for an estate, 
the collection should be made by a duly-constituted representative.’’ 
Redfern on Wills and Administration of Estates, Rev. Ed., 428, § 247. 
This court held in Bond v. Maxwell, supra [40 Ga. App. 679, 150 S. E. 
861], (2) that: ‘‘In a suit at law upon promissory notes, allegations 
that the plaintiff was the sole heir at law of the deceased payee, and 
was appointed administrator of his estate, and that, after paying all of 
the debts of such estate, the plaintiff, as administrator, ‘turned over 
to himself as the sole heir at law .. . all the assets of the estate, in- 
cluding the . . . notes sued on, and was then discharged as such ad- 
ministrator,’ were insufficient to show a right of action in the plaintiff. 
Irrespective of any question as to other defects in the petition, since it 
does not appear that the notes were indorsed or assigned by the admin- 
istrator, or that they were ever set apart to the plaintiff by any adjudi- 
cation of the ordinary, they are to be treated as unadministered assets, 
with the legal title in the same status as before any administration was 
had. It follows that the plaintiff failed to show such title to the notes 
as would authorize him to sue thereon, and the court properly sustained 
the general demurrer and dismissed the petition.’?’ We think under 
the rules above stated and the facts in this case that the representative 
of the deceased’s estate was the proper person to foreclose the mortgage. 

Nor does the fact that the note was payable to J. C. Pirkle ‘‘or 
bearer’’ alter our ruling. An instrument payable to the order of a 
particular person ‘‘or bearer’’ will be presumed to belong to the one 
in possession of it (Cox v. Adams, 2 Ga. 158; 8 C. J. 1005, § 1309; 
11 C. J. S., Bills and Notes, § 660, p. 96; Code, § 14-509), and a pre- 
sumption of ownership and title in the holder will arise where the 
possession of such a note as the one in question is found in the payee’s 
heirs (King v. Gottschalk, 21 Iowa 512; 11 C. J. S., Bills and Notes, 
§ 660, p. 98), but possession is only presumptive evidence of title, and 
such presumptive ownership may be overcome by either the plaintiff’s 
or defendant’s evidence. 11 C. J. S., Bills and Notes, § 660, p. 99; 
Federal Reserve Bank of Richmond, Va., v. Whitford, 207 N. C. 267, 
176 8S. E. 584. In Marks v. Moore, 47 Ga. App. 790, 171 S. E. 557, this 
court held that the trial court did not err in awarding a nonsuit in a 
suit on a note payable to a named person and indorsed in blank by the 
payee where the evidence introduced by the plaintiff failed to show 
that the title to the note passed to him, or that he had the legal right 
to sue on the note. In the instant case the presumption of ownership 
of the note payable to J. C. Pirkle ‘‘or bearer,’’ arising from the pos- 
session and production of the note, being rebutted by the plaintiff’s 
own undisputed evidence, the fact of the plaintiff’s possession, standing 
alone, was not sufficient to carry the burden, or support a finding in 
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favor of the plaintiff. Thus, possession by the plaintiff here was not 
an irrebuttable proof of title, and her own evidence showing that she 
did not have the legal title (it being in the deceased’s administrator), 
or the legal right to sue, the judge of the superior court erred in over- 
ruling the plaintiff in error’s certiorari. 


TRANSFER INHERITANCE TAX ON SURVIVING 
JOINT TENANT OF BANK ACCOUNT 


In re Cochrane’s Estate, Appeal of Ninth Bank & Trust Co., Supreme 
Court of Pennsylvania, 20 Atl. Rep. (2d) 305 


A state statute provided that on the death of a joint tenant, 
accrual to the survivor of the right to ownership or possession and 
enjoyment of property held or deposited in bank under joint tenancy 
shall be deemed a transfer and subject to transfer inheritance tax. 
It was held that the assessment of transfer inheritance tax under 
the statute did not violate the tax uniformity clause of the state 
constitution. What is actually acquired by the surviving joint 
tenant is the right to the immediate ownership, possession and en- 
joyment of the whole property and it is the accrual of this right 
which the statute properly taxes. Joint tenancies are in a class by 
themselves and the tax here in question being uniform upon all 
joint tenancies the constitutional provision is not violated. 


Proceeding in the matter of assessments of transfer inheritance 
taxes. From an order dismissing appeals from the assessments, the 
Ninth Bank & Trust Company, surviving executor of the estate of James 
Cochrane, and also executor of the estate of Charles P. Cochrane, 
appeals. 

Affirmed. 

Bertram P. Rambo and Rambo, Rambo & Knox, all of Philadelphia, 
and F. Kenneth Moore, of Norristown, for appellant. 

Paul P. Wisler, of Norristown, for the Commonwealth. 

E. Russell Shockley, Deputy Atty. Gen., and Claude T. Reno, Atty. 
Gen., for appellee. 


SCHAFFER, C. J.—The questions here raised relate to the transfer 
inheritance tax imposed on joint bank accounts by the Act of July 14, 
1936, 1st Ex. Sess. P. L. 44, 72 P. S. § 2301. The Orphans’ Court 
sustained the tax as levied. Appellant presents two contentions for our 
consideration: (1) that the Act is unconstitutional because violative of 


NOTE —For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §§1506-1518. 
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Section 1, Article 9 of the State Constitution, P. 8. the tax uniformity 
clause, and (2) that the appraisement is improperly made, because it 
includes all the assets of the decendent’s estate in one general appraise- 
ment, thus imposing the tax on the joint bank accounts upon appellant 
as executor, when the funds therein do not come into its hands, but 
go to the surviving joint tenant. 

The joint bank accounts here involved aggregate $1,093,057.92. They 
were deposited in the joint names of the deceased, James Cochrane, and 
his brother, Charles P. Cochrane. The former had contributed $329,- 
877.49, the latter, the survivor, $338,147.32, or $8,269.83 more than the 
deceased. The remainder was the contribution of another brother who 
predeceased James. 

The Act reads: ‘‘Whenever any property, real or personal, is held 
in the joint names of two or more persons, except as tenants by the 
entirety, or is deposited in banks or other institutions or depositories in 
the joint names of two or more persons, except as husband and wife, so 
that upon the death of one of them the survivor or survivors have a 
right to the immediate ownership or possession and enjoyment of the 
whole property, the accrual of such right by the death of one of them 
shall be deemed a transfer, taxable under the provisions of: this act, of a 
fractional portion of such property, to be determined by dividing the 
value of the whole property by the number of joint tenants in existence 
immediately preceding the death of the deceased joint tenant.’’ 

It is argued by appellant that all that can constitutionally be taxed 
is the amount contributed by the deceased joint tenant and that to 
provide taxation in the way the act does works inequality. It is pointed 
out that under the Act there would not be uniformity in the amount 
of tax payments, where an individual places a sum of money in a joint 
bank account and where he bequeaths the same sum of money by will or 
makes a gift of the same sum by deed of trust. In the first instance, 
if there were two joint tenants, only one-half of the sum would be taxed, 
whereas in the two other instances the entire amount would be. Sum- 
ming up the status of the various deposits, the learned judge who heard 
the case says in his able opinion: ‘‘ All of the joint contracts creating the 
joint accounts in this case provide, in effect, that all money deposited in 
joint accounts should be taken and deemed to belong to the parties as 
joint tenants, with a right of survivorship, and not as tenants in com- 
mon, and upon the death of either of the parties any balances in the 
account should become the absolute property of the survivor, with the 
additional provision that the entire account, or any part thereof, might 
be withdrawn by, or upon the order of either of the parties, and upon 
the death of the one, by the survivor. They created the relationship of 
joint tenants between the parties which, of itself, gave each an equal 
interest in the fund.’’ If their interest had not been equal, with the 
whole going to the survivor, it would not be a joint tenancy. If their 
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interest is to be measured by their contributions, there would be an 
inequality and no joint tenancy would exist, because it is of the very 
essence that there shall be one and the same interest. 

The fallacy of appellant’s argument is that it is based upon the 
premise that upon the death of one joint tenant the surviving joint 
tenant acquires the contribution of the decedent to the joint fund. What 
is actually acquired by the surviving joint tenant is the right to the 
immediate ownership, possession and enjoyment of the whole property 
and it is the accrual of this right which the statute properly taxes. The 
interests of joint tenants are equal. They own the half or part and the 
whole, per my et per tout. There is a unity of interest, title, time and 
possession: Malden v. Gosztonyi Savings & Trust Co., 331 Pa. 476, 200 
A. 624, 117 A. L. R. 904; Walker’s Estate, 340 Pa. 13, 16 A. 2d 28, 132 
A. L. R. 628. Even where one contributes the entire sum to a joint 
bank account, the rights of each of the tenants to the joint fund are the 
same, the one who made the contribution has by that act made an imme- 
diate gift to the other: Mader v. Stemler, 319 Pa. 374, 179 A. 719; Cul- 
hane’s Estate, 133 Pa. Super. 339, 2 A. 2d 567, affirmed by us, 334 Pa. 
124, 5 A. 2d 377. Hence what one tenant acquires on the death of the 
other, where there are two joint tenants, as here, is the right to the 
immediate possession, ownership and enjoyment of the entire fund and 
not as viewed, by appellant, the contribution of the deceased joint tenant. 
Joint tenancies are in a class by themselves and the tax here in question 
being uniform upon all joint tenancies the constitutional provision is 
not violated. We are not concerned with testing the question of uni- 
formity with estates of different kinds created in different ways. 

Appellant also contends that the appraisal and assessment as made 
is void, because it assesses a single tax and that against the executor and 
includes a tax on the fund in the joint bank accounts which does not go 
through its hands. This is based upon the assumption that the appraiser 
appraised one-half of the joint bank accounts as part of the estate of 
the decedent in the hands of the executor and that the assessment with 
respect to such accounts was made against it. The State appraiser is 
required to appraise in one assessment the various items constituting the 
taxable estate of the decedent, real estate, assets donated in contempla- 
tion of death, those comprising a gift to take effect at or after death, 
funds in joint bank accounts, ete. The statute, Transfer Inheritance 
Tax Law of June 20, 1919, P. L. 521, 72 P. S. § 2301 et seq., contem- 
plates only one appraisement of all the taxable assets of the decedent’s 
estate. Who shall pay the tax depends upon who receives the property. 
The Commonwealth may be required to look to several sources in order 
to obtain the aggregate amount of the taxes. The only tax which is 
chargeable against the personal representative is that on the assets 
passing through its hands, which it is required to deduct from each 
distributive share. For the tax on the other assets of the estate, which 
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do not pass through its hands, the Commonwealth must look to the indi- 
viduals receiving the property. 

The order of the court below dismissing the appeals from the assess- 
ments is affirmed at the cost of appellant. 


INCOME HELD TAXABLE TO GRANTOR OF 
TRUST 


Rand v. Helvering, United States Circuit Court of Appeals, Eighth 
Circuit, 116 Fed. Rep. (2d) 929 


A declaration of trust, empowering the trustee to purchase secu- 
rities or other property, was held to give the trustee implied author- 
ity to invest trust income to pay premiums on policies on the life of 
the grantor who was also the trustee; and income so paid was held 
to be taxable as income of the grantor. 


Petition by Frank C. Rand to review a decision of the Board of Tax 
Appeals, 40 B. T. A, 233, redetermining a deficiency in the tax imposed 
by Guy T. Helvering, Commissioner of Internal Revenue. 

Decision affirmed. 


Daniel N. Kirby, of St. Louis, Mo. (R. E. Blake, R. O. Rumer, and 
Harry W. Kroeger, all of St. Louis, Mo., on the brief), for petitioner. 

Harry Marselli, Sp. Asst. to the Atty. Gen. (Samuel O. Clark. Jr., 
Asst. Atty. Gen., and Sewall Key and L. W. Post, Sp. Assts. to the 
Atty. Gen., on the brief), for respondent. 


GARDNER, C. J.—This is a proceeding to review a decision of the 
Board of Tax Appeals which found a deficiency in the income of peti- 
tioner for the years 1934 and 1935. The Board held that the income 
of certain separate trusts created by the petitioner for the benefit of his 
children was, to the extent that it had been applied to the payment of 
premiums on life insurance, taxable income. The Board also held that 
the petitioner was not entitled to deduct from his taxable income a loss 
upon stock alleged to have become worthless during the taxable period. 
The facts are not in dispute and as found by the Board are substan- 
tially as follows: 

Petitioner lives in University City, Missouri, and for over forty 
years has been associated with the International Shoe Company in vari- 
ous positions. In 1916, he was elected president of that company, which 
position he held until 1930, when he was made chairman of the board. 
Since 1920, his family has consisted of his wife and six children. Im- 
pressed with the fact that upon the death intestate of petitioner’s 
predecessor as president of the company, his son upon attaining his 
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majority would come into a substantial fortune, and being desirous of 

avoiding a situation of that kind, petitioner determined to form trusts 
for his own children, none of whom owned any property and who at 
that time were all minors. On various dates between 1920 and 1926, 
petitioner caused securities to be issued to ‘‘Frank C. Rand, natural 
guardian for,’’ naming the child, the name being followed by the words, 
‘‘a minor donee.’’ His intent in constituting himself natural guardian 
was to convert the guardianships into trusts for the children when he 
could determine upon the permanent form of such trusts. As natural 
guardian, he collected the income of the guardianship estates, and kept 
it separate and apart from any of his or his wife’s personal income. 
He did not use any of the income from the guardianship estates for 
his own benefit, nor for the support or education of his children during 
whose minority he furnished all maintenance. On September 26, 1926, 
his oldest child was to become of age, and on September 15, 1926, he 
executed a declaration of trust by which he caused to be transferred to 
himself as trustee the guardianship estate which he had previously held 
for that child. Similar trusts were created for the other children in 
October, 1926. All of the trusts, save one, were by their terms irre- 
vocable, and in the one not specifically made irrevocable, there was no 
‘provision making it revocable. 

The provisions of the trust, so far as here pertinent, were common 
to all of them. The property was transferred to Frank C. Rand as 
trustee, ‘‘to hold, manage, and improve said property, with full au- 
thority to such trustee to change the investment of the same or any part 
thereof and to invest or reinvest the proceeds from time to time, with 
full power to accumulate, invest, change or reinvest the surplus of any 
income, dividends and interest from said securities and property, never- 
theless for the benefit’’ of the respective children. At stated times 
portions of the trust principal were to be turned over to the designated 
beneficiary and the respective trusts were to terminate on the final 
distribution of the trust estate. Each trust instrument provided: ‘‘1. 
The trustee shall have the following powers in addition to those herein- 
before conferred or those ordinarily possessed by trustees: ...2. The 
power to purchase securities at a premium and to charge the premium 
against principal or against income or partly against income as in the 
opinion of the trustee may be suitable and appropriate. 3. The power 
to purchase for cash or on credit securities or other property, and to 
borrow money from time to time upon such terms as the said trustee 
may think expedient, upon the security of any of the property of this 
trust, whether real or personal, and for such purposes to give and exe- 
eute and acknowledge mortgages, with such powers and provisions as 
said trustee may think proper, and also to execute and deliver such 
notes or bonds as it is necessary to use in connection with such transac- 
tions... .”’ 
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Petitioner has kept individual book accounts for each of the six 
beneficiaries of all the transactions of the trusts and has kept the trust 
funds deposited in a bank account known as the ‘‘Rand-Six Trusts,’’ 
and the trustee’s books show the separate individual interest of each 
trust beneficiary. 

Prior to 1934, none of the income or principal of the trust estates 
had been used for the purchase of life insurance. In 1934, and for 
several years prior thereto, there had been accumulations of the trust 
income and petitioner found it difficult to determine what investments 
he could advantageously make at that time due to the uncertainty of 
general market conditions. Substantially the same situation obtained 
in 1935. In view of this situation, he thought a good, safe investment 
could be made in a substantial amount of life insurance taken out by 
him as trustee for the benefit of the several trusts. Accordingly, forty- 
five separate life insurance policies on the life of petitioner were taken 
out in 1934 by petitioner as trustee of the respective trusts for his 
children. The total protection provided for aggregates $1,000,000. The 
proceeds of all of the policies are payable to Frank C. Rand, or his suc- 
cessor in trust, as trustee for his respective children. In instances when 
the right to change beneficiary exists, it is exercisable by the trustee. 

Petitioner, as trustee, out of the income of the trusts applied $63,- 
927.53 to the payment of premiums upon the policies of life insurance 
during 1934, and during 1935 paid $61,606.70 in premiums on the same 
policies. Since 1935, the six children have paid the premiums on the 
insurance policies out of their own separate property. The total in- 
come of all the trust estates for 1934 and 1935 was $322,277.91 and 
$359,138.20, respectively. 

In 1931, the Reorganization Investment Company was organized to 
take over the obligations and liquidate the partnership of Lorenzo E. 
Anderson & Company, which had been conducting a stock and bond 
brokerage business in St. Louis, Missouri. Petitioner and members of 
his family were creditors of the company to the extent of approximately 
$665,000. At the time of the organization of the Investment Company, 
petitioner subscribed $847,166.67, for which he received 847 1/16 cer- 
tificates of: beneficial interest in the stock of the company. In 1933, he 
sold an interest in 500 shares, which had cost him $500,000, for the 
net sum of $4. He claimed and was allowed a deduction for this loss 
in his income tax return for that year. On December 27, 1934, he sold 
his interest in 12 shares for 10 cents per share, realizing therefrom, 
after deducting commission, 22 cents. He had paid $1,000 per share 
for this stock in 1931. The balance sheet of the Reorganization Invest- 
ment Company as of December 31, 1933, showed assets of $1,769,088.83, 
and liabilities of like amount. The Board found that the stock of the 
Reorganization Investment Company had become and was worthless 
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prior to 1934, and hence, there could be no deduction for the loss in 
that investment for 1934. 

Petitioner here contends, as he did before the Board of Tax Appeals: 
(1) that since the trust instruments give no power to the trustee to 
invest the income or principal of the trust in life insurance on the life 
of the grantor, the inclusion of such sum as was so invested, in income 
of the petitioner who was the grantor, was erroneous; (2) that the stock 
in the Reorganization Investment Company was not worthless prior to 
1934, and hence, he should have been permitted a deduction for its loss 
for that year. 


The applicable statute is Section 167 (a) (3) of the Revenue Act of 


1934, 26 U. S. C. A. Int. Rev. Code, § 167 (a) (3), which, so far as. 


here pertinent, reads as follows: 


**§ 167. Income for benefit of grantor 

““(a) Where any ‘part of the income of a trust— 

**(1) is, or in the discretion of the grantor or of any person not 
having a substantial adverse interest in the disposition of such part 
of the income may be, held or accumulated for future distribution to 
the grantor; or 

‘*(2) may, in the discretion of the grantor or of any person not hav- 
ing a substantial adverse interest in the disposition of such part of the 
income, be distributed to the grantor; or 

‘“(3) is, or in the discretion of the grantor or of any person not hav- 
ing a substantial adverse interest in the disposition of such part of the 
income may be, applied to the payment of premiums upon policies of 
insurance on the life of the grantor ... ; then such part of the income 


of the trust shall be included in computing the net income of the 
grantor... .’’ 





Here, the income from these trusts for the years 1934 and 1935 was 
in fact applied to the payment of premiums upon policies of insurance 
on the life of the grantor of the trusts, and hence, under the provisions 
of this statute, would seem to be taxable. Heffelfinger v. Commissioner 
of Internal Revenue, 8 Cir., 87 F. 2d 991, 109 A. L. R. 1045; Pillsbury v. 
Burnet, 62 App. D. C. 289, 67 F. 2d 151. It is, however, contended by 
petitioner that the use of the income of the trust estates for the payment 
of life insurance premiums was not authorized by the trust instruments. 

Petitioner was the grantor in each of these trusts. He was also the 
trustee named in each, and the beneficiaries were his children. The 
property which he as an individual conveyed to himself as trustee was 
his individual property at the time of the execution of the trust, and 
he continued to hold, manage, invest or reinvest the proceeds arising 
therefrom with practically no limitations upon his power and authority 
in so doing. Accepting petitioner’s version of the transaction involved, 
and accepting for the moment his contention with reference to the con- 
struction of the trust instruments, it would seem that the grantor and 
the trustee mutually agreed to the use of the income from the trusts to 
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pay the insurance premiums and the beneficiaries either consented to 
the use of such income for such purpose or ratified and approved such 
use. If the aetion of the trustee in so using the funds was precluded 
by the written declaration, then apparently all of the interested parties 
waived such inhibition or abandoned it and consented to a change or 
modification of its terms. Ordinarily, a contract, whether written or 
oral, in the absence of statute changing the rule, may be changed, 
modified or waived in whole or in part by a subsequent contract or 
agreement, express or implied, oral or written. But as the Board did 
not base its decision upon this ground, we pursue the thought no further. 

Nothing in the statutes or decisions of Missouri directly prohibits 
investment of trust funds in life insurance policies, nor is there any 
affirmative expression in the trust instrument prohibiting such invest- 
ment. Generally, the construction to be given a trust instrument is 
dependent upon the grantor’s intention, and in case of doubt or am- 
biguity extraneous evidence may be considered., In the instant case, the 
trustee was thoroughly conversant with the intention of the grantor. 
Can it be said that Rand, trustee, violated the trust imposed in him 
by Rand, grantor? To assume that he did so, would attribute to him a 
wrongful act. If the act were wrongful and constituted a breach of 
duty or a violation of law, no right could be predicated upon such 
wrong or breach of duty. As said in Board v. Commissioner of Internal 
Revenue, 6 Cir., 51 F. 2d 73, 76: ‘‘. . . it is at least unusual that a 
taxpayer should be heard to assert the possibility of an adjudication 
of alleged misconduct and breach of trust, as relieving him from tax 
liability which is predicated upon the assumption of the honesty and 
legality of his acts.’’ 

We are bound to assume that Rand, trustee, did not intend to 
violate the trust vested in him by Rand, grantor, nor to do any act 
contrary to the intention expressed by the grantor. Noel v. Parrott, 
4 Cir., 15 F, 2d 669. We repeat, Rand, trustee, was thoroughly con- 
versant with the intention of Rand, grantor, and he could not have 
violated that intention without committing a wrongful act. We should 
not assume that he intended a violation of his trust, and he ought not 
to be permitted to assert, as the basis for a right, that he violated it. 

It is urged that the purchase of insurance was not directly author- 
ized by the trust instruments. The power conferred, construed in the 
light of the acts of the parties and the surrounding circumstances, are, 
we think, broad enough to cover the acts in question. The purchase 
of the insurance was an investment of the kind which a prudent man 
in the community might well have made under the circumstances. From 
the sweeping powers granted, there was, under the proven circum- 
‘stances, implied authority in the trustee to apply the income to the 
payment of life insurance premiums. The beneficiaries, as already 
observed, either approved or ratified the acts of the trustee. The in- 
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surance was taken out for the benefit of the children, and the petitioner 
as an individual had an interest in the policies. Burnet, Com’r y, 
Wells, 289 U. S. 670, 53 S. Ct. 761, 77 L. Ed. 1439. The trustee was 
empowered to purchase securities ‘‘or other property.’’ The Commis- 
sioner and the Board of Tax Appeals have determined from the action 
of the parties and the attending circumstances, that the term ‘‘other 
property’’ as used, was intended to have and had been given a broad 
construction. All of the petitioner’s acts supported the inference that 
he intended the income from these trusts to be available for the purpose 
of insurance if he, in his discretion, chose so to apply it. In his testi- 
mony he admitted that he did not know whether ‘‘that kind of invest- 
ment was a permissible investment for the funds of private trusts.” 
Accepting his transactions as having been taken in good faith, the con- 
clusion of the Board was clearly warranted. As said by Mr. Justice 
Douglas in Helvering, Com’r v. Clifford, 309 U. S. 331, 60 S. Ct. 554, 
556, 84 L. Ed. 788: ‘‘Technical considerations, niceties of the law of 
trusts or conveyances, or the legal paraphernalia which inventive genius 
may construct as a refuge from surtaxes should not obscure the basic 
issue. . . . In the absence of more precise standards or guides supplied 
by statute or appropriate regulations, the answer to that question must 
depend on an analysis of the terms of the trust and all the circum- 
stances attendant on its creation and operation. And where the grantor 
is the trustee and the beneficiaries are members of his family grovp, 
special scrutiny of the arrangement is necessary. .. .”’ 

What is said by Mr. Justice Stone in Helvering v. Horst, 61 S. Ct. 
144, 147, 85 L. Ed. (opinion filed November 25, 1940) is significant 
of the trend of modern decision. It is there, among other things, said: 
‘* Although the donor here, by the transfer of the coupons, has precluded 
any possibility of his collecting them himself he has nevertheless, by 
his act, procured payment of the interest, as a valuable gift to a member 
of his family. Such a use of his economic gain, the right to receive 
income, to procure a satisfaction which can be obtained only by the ex- 
penditure of money or property, would seem to be the enjoyment of the 
income whether the satisfaction is the purchase of goods at the corner 
grocery, the payment of his debt there, or such non-material satisfac- 
tions as may result from the payment of a campaign or community 
chest contribution, or a gift to his favorite son. Even though he never 
receives the money he derives money’s worth from the dispostion of the 
coupons which he has used as money or money’s worth in the procuring 
of a satisfaction which is procurable only by the expenditure of money 
or money’s worth. The enjoyment of the economic benefit accruing to 
him by virtue of his acquisition of the coupons is realized as completely 
as it would have been if he had collected the interest in dollars and 
expended them for any of the purposes named. Burnet v. Wells, supra.”’ 

The income from the trusts which was devoted to the payment of 
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premiums on insurance policies on the life of the grantor was properly 
included in petitioner’s income. 

There remains for consideration the claim of petitioner that he was 
entitled to charge off the loss in 1934 on the sale of stock in the Re- 
organization Investment Company. While there was some evidence that 
the stock in that company may have had some value, the fact remains 
that the petitioner in 1933 sold 500 shares of his same stock, which had 
cost him 500,000, for $4, and was allowed an appropriate deduction 
from his 1933 income on the basis that the stock was valueless in that 
year. The stock was given a nominal value of only $1 in the company’s 
capital stock return for 1933. The corporation took over the assets 
and liabilities of an insolvent concern and itself sustained losses in the 
years 1931 to 1936. The stock was unlisted. When petitioner gave 
orders for the sale of the stock in 1934, he knew there was no market 
for it and he had sold similar shares for a nominal amount in 1933. 
He did not expect to sell for a substantial amount but wished only to 
make a sale to establish a loss for income tax purposes. Whether the 
stock had become worthless during the taxable period or prior thereto 
was a question of fact. Cass v. Helvering, 8 Cir., 83 F. 2d 841; Brown 
v. Commissioner, 6 Cir., 94 F. 2d 101. If the stock became worthless 
prior to the taxable year, then it could not be said that the loss was 
sustained during that year. Petitioner himself established that the 
stock became worthless prior to 1934 by selling in 1933, 500 shares at 
four-fifths of a cent a share. We can not say that the findings of the 
Board are not sustained by substantial evidence, and hence, is binding 
upon us. Helvering, Com’r v. Rankin, 295 U. S. 123, 55 S. Ct. 732, 
79 L. Ed. 1343; Helvering v. Kehoe, 309 U. S. 277, 60 S. Ct. 549, 84 
L. Ed. 751. 

The decision of the Board of Tax Appeals is therefore affirmed. 


SUSPENSION OF STATUTE OF LIMITATIONS 


Receiver of Anthracite Trust Co. v. Loughran, Supreme Court of Penn- 
sylvania, 19 Atl. Rep. (2d) 61 


Under the statute of limitations in force in the State of Penn- 
sylvania an action on a promissory note is barred after six years. 
In order to take a case out of the six-year statute of limitations, it 
is not necessary to show an express promise to pay; a clear distinct 
and unequivocal acknowledgment of a debt is sufficient; from such 
an admission the law will infer a promise. Where, however, there 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §1406. 
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is an express promise to pay, but the promise is conditional, the 
case is not removed from the bar of the statute in the absence of 
proof that the condition was performed. 


In this case the maker of the note promised to pay one-half of it 
with the understanding that the co-maker would pay the other half. 
It was held that this promise did not toll the statute of limitations 
where the co-maker never paid his share. 


Action on a note by the receiver of Anthracite Trust Company 
against William V. Loughran. From an adverse judgment, defendant 
appeals. 


Judgment reversed and judgment entered for defendant. 

M. J. Martin, of Scranton, for appellant. 

Edward J. Kelly, of Scranton, John W. Lord, Jr., Sp. Deputy 
Atty. Gen., Orville Brown, Deputy Atty. Gen., and Claude T. Reno, 
Atty. Gen., for appellee. 


SCHAFFER, C. J.—The only question involved in this action on a 
promissory note is whether recovery is barred by the statute of limita- 
tions. 

On May 19, 1931, appellant and Maurice Miller executed a promis- 
sory note in the sum of $3,600, naming the Anthracite Trust Company 
as payee, due August 17, 1931. This note was reduced by payments, 
none of which were made by appellant, and at the time of trial the 
amount of the note was $3,480.17. January 12, 1938, 63 years after 
the due date of the note, suit was instituted by the appellee, the re- 
ceiver of the trust company. The summons was returned non est 
inventus as to appellant. An alias summons issued July 6, 1939, which 
was served on him. 


To remove the case from the bar of the statute, the deputy receiver 
of the Anthracite Trust Company was called as a witness. He stated 
that on April 28, 1932, he had a conversation with appellant, who 
acknowledged the note as his. He said: ‘‘As far as payment is con- 
cerned, I would say at that particular time he agreed to pay half of it 
with the understanding that Mr. Maurice Miller would pay the other 
half.’’ Appellant denied ever having had such a conversation as the 
deputy related. 

The court below submitted the case to the jury, instructing them if 
they found that appellant made the statement attributed to him by 
the deputy receiver, they should find for the appellee. The jury 60 
found. Appellant’s motions for judgment non obstante veredicto and 
a new trial were refused and judgment entered on the verdict. 

The court below took the view that the statements made by appel- 
lant to the deputy receiver were sufficient to toll the statute and as 
suit was instituted within 6 years of his conversation, recovery was not 
barred. 
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In order to take the case out of the statute, it is not necessary to 
show an express promise to pay. A clear, distinct and unequivocal 
acknowledgment of a debt is sufficient; from such an admission the law 
will infer a promise to pay. Dick v. Daylight Garage, 335 Pa. 224, 
6 A. 2d 823. Where, however, the acknowledgment is accompanied 
by words inconsistent with a promise, the acknowledgment thereof is 
insufficient. Fries v. Boisselet, 9 Serg. & R. 128, 11 Am, Dec. 683; In 
re Maniatakis’ Estate, 258 Pa. 11, 101 A. 920, L. R. A. 1918A, 900. 
Both promises to pay and acknowledgments of indebtedness must be 
unequivocal and unconditional to be effective. Where there is an ex- 
press promise to pay, but the promise is conditional, the case is not 
removed from the bar of the statute in the absence of proof that the 
condition was performed. Shreiner v. Cummins, 63 Pa. 374; Linder- 
man v. Pomeroy, 142 Pa, 168, 21 A. 820, 24 Am. St. Rep. 494; Draw- 
baugh v. Drawbaugh, 7 Pa. Super. 349; Restatement, Contracts, § 91; 
1 Williston, Contracts, 577 et seq. Here the promise to pay was condi- 
tional. Appellant promised to pay half of the note, if Miller paid the 
other half. Miller never paid his share. Under such circumstances, the 
statute is not tolled. See Webster’s Executors v. Newbold, 41 Pa. 482, 
82 Am. Dec. 487; Shaeffer v. Hoffman, 113 Pa. 1, 4 A. 39. 


The judgment of the court below is reversed and is here entered for 
defendant. 


JOINT TENANCY IN BANK ACCOUNT 


Gibbons v. Schwartz, Supreme Court, 27 N. Y. Supp. (2d) 214 


The opening of a bank account in the names of depositor and 
another person, and in form to be paid to either or the survivor of 
them, creates a presumption that the interest of the parties is that 
of joint tenants. Such presumption, however, is not conclusive and 
may be overcome by proof that the depositor when making the de- 
posit had no intention to create a joint tenancy. N. Y. Banking Law, 
§ 239, subd. 3. 

In an action brought by the husband against his wife for dam- 
ages for wife’s conversion of proceeds of accounts in savings banks 
held in name of husband and wife and payable to either or the sur- 
vivor, the husband testified that savings accounts in their names 
were trust accounts and that the deposits were made in this way so 
that if anything happened to him the money would be turned over 
to her. It was held that this testimony was insufficient to overcome 
the statutory presumption that accounts belonged to the husband and 
wife as joint tenants. 


NOTE —For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §437. 
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Action by Theodore M. Gibbons, Jr., as ancillary committee of the 
property of Charles L. Schwartz, against Margaret F. Schwartz, based 
on alleged conversion and wrongful withholding of property. From a 
judgment of the Supreme Court, entered on verdict directed in favor 
of defendant after trial before the court and a jury, the plaintiff appeals. 

Judgment reversed and new trial ordered. 


Richard I. Weiser, of New York City, for appellant. 

S. Arthur Glixon, of New York City (S. Arthur Glixon, of New York 
City, of counsel; Herman Scheckner, of New York City, on the brief), 
for respondent. 


COHN, J.—The original plaintiff herein was Charles L. Schwartz, 
who brought suit by Leonard M. Halpern, a guardian ad litem duly 
appointed by order of a Justice of the Supreme Court. Schwartz was 
adjudged an incompetent on April 10, 1939, and on June 13, 1940, 
Theodore M. Gibbons, Jr., who on November 30, 1939, had been duly 
appointed ancillary committee of the property of Charles L. Schwartz, 
was substituted in place of the original plaintiff herein. 

There are two causes of action stated in the complaint: (1) To re- 
cover damages from defendant, who is plaintiff’s wife, in the sum of 
$12,570.94, for the alleged conversion of the proceeds of accounts in 
three savings banks held jointly in the names of Charles L. Schwartz 
and Margaret F. Schwartz, his wife, and (2) to replevy certain articles 
of personal property which plaintiff claims defendant possesses and 
wrongfully withholds. 

As to the first cause of action plaintiff testified that the money de- 
posited in the joint accounts was his property and that these funds had 
all been withdrawn by his wife. Concededly, the three savings bank 
accounts were ‘‘held jointly in the names of Charles L. Schwartz and 
Margaret F. Schwartz,’’ and the documentary proof produced by plain- 
tiff showed that the accounts were in the names of both plaintiff and 
defendant, the proceeds of each account payable to either or to the 
survivor. 

While the proof as to the first cause of action was insufficient to sup- 
port a suit of conversion, we are of the view that the trial court should 
not have directed a verdict for defendant. We do not agree, however, 
with plaintiff’s contention that a verdict upon this cause of action should 
have been directed in his favor. 

The opening of a bank account in the form prescribed by Section 
229, subdivision 3, of the Banking Law creates a presumption that the 
interest of the depositors is that of joint tenants. Marrow v. Moskowitz, 
255 N. Y. 219, 174 N. E. 460; Moskowitz v. Marrow, 251 N. Y. 380, 389, 
167 N. E. 506, 66 A. L. R. 870. Such presumption, however, is not con- 
clusive and may be overcome by proof that the depositor when making 
the deposit had no intention to create a joint tenancy. Matter of 
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Porianda’s Estate, 256 N. Y. 423, 425, 176 N. E. 826. The proof ad- 
duced by plaintiff on the trial of this action was manifestly inadequate 
to destroy the presumption of joint tenancy. Plaintiff’s only testimony 
in this connection was in answer to a question as to whether it was his 
recollection that the savings accounts were trust accounts at all times. 
His answer was in the affirmative and that ‘‘They were made that way, 
in case something happened to me the money would be turned over to 
her. That was my understanding.’’ This clearly is not enough to over- 
come the statutory presumption. 

As to the second cause of action, there was a complete failure of 
proof of the value of the chattels sought to be replevied or that any 
demand had even been made on defendant for their delivery. 

In view of the facts disclosed, we think that a new trial should be 
ordered as to both the first and second causes of action. 

The judgment should be reversed and a new trial ordered, with costs 
to the appellant to abide the event. 


Limitations Upon Investments in Common Trust Fund by 


Two or More Trusts Having Same Remainderman 
(Reprinted from the July issue of the Federal Reserve Bulletin) 


Section 17 (c) (5) of Regulation F relating to trust powers of 
national banks provides in part as follows: 


‘*No funds of any trust shall be invested in a participation in a Com- 
mon Trust Fund if such investment would result in such trust having 
an interest in the Common Trust Fund in excess of 10 per cent of the 
value of the assets of the Common Trust Fund, as determined by the 
trust investment committee, or the sum of $25,000, whichever is less at 
the time of investment. . . . In applying the limitations contained in this 
paragraph, if two or more trusts are created by the same settlor or 
settlors and as much as one-half of the income or principal or both of 
each trust is payable or applicable to the use of the same person or 
persons, such trust shall be considered as one.’’ 


The Board of Governors recently considered an inquiry concerning 
the application of the above-quoted provisions of the regulation in two 
situations which were described ar follows: 


**(1) A settlor creates two trusts of $25,000 each. In one trust the 
life tenant is ‘A,’ and in the other the life tenant is ‘B.’ Upon the 
death of each life tenant, the principal in each trust is payable to ‘C.’ 


(2) A settlor creates two trusts of $25,000 each. In one trust the 
life tenant is ‘A,’ upon whose death the principal is payable to ‘C.' The 
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is an express promise to pay, but the promise is conditional, the 
case is not removed from the bar of the statute in the absence of 
proof that the condition was performed. 


In this case the maker of the note promised to pay one-half of it 
with the understanding that the co-maker would pay the other half. 
It was held that this promise did not toll the statute of limitations 
where the co-maker never paid his share. 


Action on a note by the receiver of Anthracite Trust Company 
against William V. Loughran. From an adverse judgment, defendant 
appeals. 

Judgment reversed and judgment entered for defendant. 

M. J. Martin, of Scranton, for appellant. 

Edward J. Kelly, of Scranton, John W. Lord, Jr., Sp. Deputy 
Atty. Gen., Orville Brown, Deputy Atty. Gen., and Claude T. Reno, 
Atty. Gen., for appellee. 


SCHAFFER, C. J.—The only question involved in this action on a 
promissory note is whether recovery is barred by the statute of limita- 
tions. 

On May 19, 1931, appellant and Maurice Miller executed a promis- 
sory note in the sum of $3,600, naming the Anthracite Trust Company 
as payee, due August 17, 1931. This note was reduced by payments, 
none of which were made by appellant, and at the time of trial the 


amount of the note was $3,480.17. January 12, 1938, 64 years after 
the due date of the note, suit was instituted by the appellee, the re- 
ceiver of the trust company. The summons was returned non est 
inventus as to appellant. An alias summons issued July 6, 1939, which 
was served on him. 


To remove the case from the bar of the statute, the deputy receiver 
of the Anthracite Trust Company was called as a witness. He stated 
that on April 28, 1932, he had a conversation with appellant, who 
acknowledged the note as his. He said: ‘‘As far as payment is con- 
cerned, I would say at that particular time he agreed to pay half of it 
with the understanding that Mr. Maurice Miller would pay the other 
half.’’ Appellant denied ever having had such a conversation ‘as the 
deputy related. 

The court below submitted the case to the jury, instructing them if 
they found that appellant made the statement attributed to him by 
the deputy receiver, they should find for the appellee. The jury so 
found. Appellant’s motions for judgment non obstante veredicto and 
a new trial were refused and judgment entered on the verdict. 

The court below took the view that the statements made by appel- 
lant to the deputy receiver were sufficient to toll the statute and as 
suit was instituted within 6 years of his conversation, recovery was not 
barred. 
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In order to take the case out of the statute, it is not necessary to 
show an express promise to pay. A clear, distinct and unequivocal 
acknowledgment of a debt is sufficient ; from such an admission the law 
will infer a promise to pay. Dick v. Daylight Garage, 335 Pa. 224, 
6 A. 2d 823. Where, however, the acknowledgment is accompanied 
by words inconsistent with a promise, the acknowledgment thereof is 
insufficient. Fries v. Boisselet, 9 Serg. & R. 128, 11 Am. Dec. 683; In 
re Maniatakis’ Estate, 258 Pa. 11, 101 A. 920, L. R. A. 1918A, 900. 
Both promises to pay and acknowledgments of indebtedness must be 
unequivocal and unconditional to be effective. Where there is an ex- 
press promise to pay, but the promise is conditional, the case is not 
removed from the bar of the statute in the absence of proof that the 
condition was performed. Shreiner v. Cummins, 63 Pa. 374; Linder- 
man v. Pomeroy, 142 Pa. 168, 21 A. 820, 24 Am. St. Rep. 494; Draw- 
baugh v. Drawbaugh, 7 Pa. Super. 349; Restatement, Contracts, § 91; 
1 Williston, Contracts, 577 et seq. Here the promise to pay was condi- 
tional. Appellant promised to pay half of the note, if Miller paid the 
other half. Miller never paid his share. Under such circumstances, the 
statute is not tolled. See Webster’s Executors v. Newbold, 41 Pa. 482, 
82 Am. Dec. 487; Shaeffer v. Hoffman, 113 Pa. 1, 4 A. 39. 


The judgment of the court below is reversed and is here entered for 
defendant. 


JOINT TENANCY IN BANK ACCOUNT 
Gibbons v. Schwartz, Supreme Court, 27 N. Y. Supp. (2d) 214 


The opening of a bank account in the names of depositor and 
another person, and in form to be paid to either or the survivor of 
them, creates a presumption that the interest of the parties is that 
of joint tenants. Such presumption, however, is not conclusive and 
may be overcome by proof that the depositor when making the de- 
posit had no intention to create a joint tenancy. N. Y. Banking Law, 
§ 239, subd. 3. 

In an action brought by the husband against his wife for dam- 
ages for wife’s conversion of proceeds of accounts in savings banks 
held in name of husband and wife and payable to either or the sur- 
vivor, the husband testified that savings accounts in their names 
were trust accounts and that the deposits were made in this way so 
that if anything happened to him the money would be turned over 
to her. It was held that this testimony was insufficient to overcome 
the statutory presumption that accounts belonged to the husband and 
wife as joint tenants. 


Pace DM IR AN IO hk AGRA. AA Rete oN ee OOS eS ee NR REO Le PRT ENO a Oe ee etn Ren NO 
NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition). §437. 
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Action by Theodore M. Gibbons, Jr., as ancillary committee of the 
property of Charles L. Schwartz, against Margaret F. Schwartz, based 
on alleged conversion and wrongful withholding of property. From a 
judgment of the Supreme Court, entered on verdict directed in favor 
of defendant after trial before the court and a jury, the plaintiff appeals. 

Judgment reversed and new trial ordered. 


Richard I. Weiser, of New York City, for appellant. 

S. Arthur Glixon, of New York City (S. Arthur Glixon, of New York 
City, of counsel; Herman Scheckner, of New York City, on the brief), 
for respondent. 


COHN, J.—The original plaintiff herein was Charles L. Schwartz, 
who brought suit by Leonard M. Halpern, a guardian ad litem duly 
appointed by order of a Justice of the Supreme Court. Schwartz was 
adjudged an incompetent on April 10, 1939, and on June 13, 1940, 
Theodore M. Gibbons, Jr., who on November 30, 1939, had been duly 
appointed ancillary committee of the property of Charles L. Schwartz, 
was substituted in place of the original plaintiff herein. 

There are two causes of action stated in the complaint: (1) To re- 
cover damages from defendant, who is plaintiff’s wife, in the sum of 
$12,570.94, for the alleged conversion of the proceeds of accounts in 
three savings banks held jointly in the names of Charles L. Schwartz 
and Margaret F. Schwartz, his wife, and (2) to replevy certain articles 
of personal property which plaintiff claims defendant possesses and 
wrongfully withholds. 

As to the first cause of action plaintiff testified that the money de- 
posited in the joint accounts was his property and that these funds had 
all been withdrawn by his wife. Concededly, the three savings bank 
accounts were ‘‘held jointly in the names of Charles L. Schwartz and 
Margaret F. Schwartz,’’ and the documentary proof produced by plain- 
tiff showed that the accounts were in the names of both plaintiff and 
defendant, the proceeds of each account payable to either or to the 
survivor. 

While the proof as to the first cause of action was insufficient to sup- 
port a suit of conversion, we are of the view that the trial court should 
not have directed a verdict for defendant. We do not agree, however, 
with plaintiff’s contention that a verdict upon this cause of action should 
have been directed in his favor. 

The opening of a bank account in the form prescribed by Section 
239, subdivision 3, of the Banking Law creates a presumption that the 
interest of the depositors is that of joint tenants. Marrow v. Moskowitz, 
255 N. Y. 219, 174 N. E. 460; Moskowitz v. Marrow, 251 N. Y. 380, 389, 
167 N. E. 506, 66 A. L. R. 870. Such presumption, however, is not con- 
elusive and may be overcome by proof that the depositor when making 
the deposit had no intention to create a joint tenancy. Matter of 
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Porianda’s Estate, 256 N. Y. 423, 425, 176 N. E. 826. The proof ad- 
duced by plaintiff on the trial of this action was manifestly inadequate 
to destroy the presumption of joint tenancy. Plaintiff’s only testimony 
in this connection was in answer to a question as to whether it was his 
recollection that the savings accounts were trust accounts at all times. 
His answer was in the affirmative and that ‘‘They were made that way, 
in case something happened to me the money would be turned over to 
her. That was my understanding.’’ This clearly is not enough to over- 
come the statutory presumption. 

As to the second cause of action, there was a complete failure of 
proof of the value of the chattels sought to be replevied or that any 
demand had even been made on defendant for their delivery. 

In view of the facts disclosed, we think that a new trial should be 
ordered as to both the first and second causes of action. 

The judgment should be reversed and a new trial ordered, with costs 
to the appellant to abide the event. 


Limitations Upon Investments in Common Trust Fund by 
Two or More Trusts Having Same Remainderman 


(Reprinted from the July tssue of the Federal Reserve Bulletin) 


Section 17 (ec) (5) of Regulation F relating to trust powers of 
national banks provides in part as follows: 


‘*No funds of any trust shall be invested in a participation in a Com- 
mon Trust Fund if such investment would result in such trust having 
an interest in the Common Trust Fund in excess of 10 per cent of the 
value of the assets of the Common Trust Fund, as determined by the 
trust investment committee, or the sum of $25,000, whichever is less at 
the time of investment. ... In applying the limitations contained in this 
paragraph, if two or more trusts are created by the same settlor or 
settlors and as much as one-half of the income or principal or both of 
each trust is payable or applicable to the use of the same person or 
persons, such trust shall be considered as one.’’ 


The Board of Governors recently considered an inquiry concerning 
the application of the above-quoted provisions of the regulation in two 
situations which were described as follows: 

**(1) A settlor creates two trusts of $25,000 each. In one trust the 
life tenant is ‘A,’ and in the other the life tenant is ‘B.’ Upon the 
death of each life tenant, the principal in each trust is payable to ‘C.’ 

‘*(2) A settlor creates two trusts of $25,000 each. In one trust the 
life tenant is ‘A,’ upon whose death the principal is payable to ‘C.’ The 
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life tenant of the other is ‘B,’ upon whose death the principal is payable 
to ‘D,’ or if ‘D’ be not living, to ‘C.’ ’’ 


The Board concluded that in neither situation should the two trusts 
be considered as one for the purpose of such limitations upon invest- 
ments in common trust funds. It was pointed out, however, that the 
ruling was based upon an understanding that there were no powers of 
revocation or other additional facts which might have a bearing on the 
matter. 


| BOOK REVIEW | 


The Law of National Banking. By William V. O’Connor, former Assist- 
ant Counsel, Comptroller of Currency; author, Digest of Decisions 
Relating to National Banks (Volume V); member of the bars of 
the State of North Dakota, of the District of Columbia, of the 
State of California, and of the Supreme Court of the United States. 
Published by Callaghan & Co., Chicago, Ill. 1941. Price $10.00. 
This book is thorough and comprehensive, dealing solely with the 

legal problems that exist in the field of national banking law. It affords 

the practitioners, first, with all-of the Federal statutes which affect 
national banks as those statutes appear in the National Bank Act, the 

Federal Reserve Act, Deposit Insurance Law, the Emergency Banking 

Act, the Banking Act of 1933, the Banking Act of 1935, the Judicial 

Code, and in other Federal enactments; second, with the applicable 

regulations and rulings of the Board of Governors of the Federal 

Reserve System, applicable rulings of the Comptroller of the Currency, 

and, on the subject of national bank taxation, the rulings of the Com- 

missioner of Internal Revenue; and third, an analysis and digest of the 
leading state and federal cases interpreting the provisions of these 

statutes and regulations since 1864. 

The following table of contents gives the chief divisions of this 
book: I. Nature, Status, Organization, Control and Regulation of Na- 
tional Banks. II. Powers. III. Capital, Stock and Dividends. Stock- 
holders. IV. Officers and Directors. V. Deposits. VI. Loans and Dis- 
counts. VII. Collections. VIII. Interest and Usury. IX. Branch 
Banking. X. Voluntary Liquidation. XI. Insolvency and Recéivers. 
XII. Actions by and Against National Banks. XIII. Reorganization 
and Consolidation. XIV. Taxation. 





Judicial Crends 


Digest of Decisions on Authority and 
Liability of Bank Officers 


Authority of Officers in General 


The president and cashier of a bank have no authority to bind the 
bank by an agreement to the effect that the indorser of a promissory 
note, held by the bank, shall not be liable thereon. Neither have they 
authority to promise that the maker of a note, discounted by the bank, 
need not pay it or that the bank will not enforce it. Haymans v. Ben- 
nett, Ga., 114 8. E. Rep. 923. 40 B. L. J. 130. 


The president and cashier of a bank have no authority, inherently 
attached to their offices, to execute a mortgage in behalf of the bank. 
Leggett v. New Jersey Mfg. Co., 1 N. J. Eq. 541. 29 B. L. J. 964. 


The defense to a note made by the defendant and payable to the 
plaintiff bank was that the note represented the purchase price of 
shares of stock in the bank, that the defendant bought them after being 
assured by the president and cashier that they were worth the price 
paid and that the stock turned out to be worthless. It was held that the 
president and cashier had no authority to represent the bank or to 
make it liable in a transaction of this kind and that the bank could 
enforce the note. Farmers’ State Guaranty Bank v. Cromwell, Okla., 
173 Pac. Rep. 826. 35 B. L. J. 795. 


Neither the president nor the cashier of a bank has authority, by 
virtue of his office, to sell the safe of the bank. Asher v. Sutton, 31 
Kans. 286. 29 B. L. J. 963. 


The vice-president of a national bank has no authority to sell real 
estate belonging to the bank merely by virtue of the office which he 
holds. The board of directors, however, may by resolution confer such 
authority on the vice-president. Republic National Bank v. Asbury, 
Texas, 91S. W. Rep. (2d) 824. 53 B. L. J. 459. 


The vice-president and manager of a branch office of a bank has no 
authority to agree with the indorser of a note discounted at the main 
653 
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office that the indorser shall not be liable on the note and where it 
appeared that the officers of the bank who handled the discount had no 
knowledge of the agreement, it was held that it was not binding upon 
the bank. Chelsea Exchange Bank v. La Hiff, 212 N. Y. Supp. 165. 
43 B. L. J. 3. 












The officials of a bank have no power to loan the bank’s money and 
agree that the note given by the borrower will not be enforced. Upon 
the failure of the bank, the receiver can compel the maker to pay the 
note. Poch v. Taylor, Ark., 55 8S. W. Rep. (2d) 74. 50 B. L. J. 315. 


The president of a bank and another director have authority to 
borrow for their bank on their note, and the latter bank is liable to the 
lending bank on such a note. First Nat. Bank v. Arnold, 156 Ind. 487. 
60 N. E. Rep. 134. 18 B. L. J. 536. 












A bank vice-president has no authority, by virtue of his office, to 
make the bank liable on a note signed by him as vice-president.. Such 
authority must come from the board of directors. Martin v. St. Paul 
State Bank, Nebr., 266 N. W. Rep. 762. 53 B. L. J. 600. 
























Where the president and vice-president of a state bank obtain a loan 
from a national bank on a note signed by them in their individual 
capacities in order to cover a deficit of the bank and subsequently make 
a payment on the note out of the funds of the state bank, which payment 
the national bank receives with knowledge of the circumstances, the 
state bank may recover the amount of the payment from the national 
bank. Bliss v. Live Stock National Bank, Neb., 241 N. W. Rep. 106. 
49 B. L. J. 460. 


Liability of Officers in General 


The cashier and vice-president of a bank are liable for money of the 
bank lost through their negligence. Kalb v. American Nat. Bank, 21 
Ohio Cir. Ct. 1. 20 B. L. J. 965. 


‘ 


The officers of a bank, who loan the bank’s funds to a corporation in 
which they hold stock, where the only security is a mortgage on prop- 
erty purchased with the bank’s funds and the repayment of the loan 
depends on the anticipated profits of the corporation, are liable for any 
loss to the bank resulting from the transaction. Magle v. Fomby, Ark. 
201 S. W. Rep. 278. 35 B. L. J. 322. 





A state statute merely forbidding the directors and other officers of a 
state bank from borrowing any money from the bank, on pain of crim- 
inal prosecution (Rev. St. 8. C. 1540) affects only the officer so borrow- 
ing and does not make other directors personally liable to the stock- 
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holders for losses resulting therefrom. Wheeler v. Aiken County Bank, 
75 Fed. Rep. 781. 29 B. L. J. 624. 


The officers and directors of a bank who knowingly purehase worth- 
less paper with the bank’s funds and allow stockholders to borrow in 
excess of fifty per cent of the bank’s capital stock (contrary to the 
South Dakota Revised Code, § § 8980, 8990) are personally liable for 


any loss resulting. Smith v. Harrison, 8S. Dak., 235 N. W. Rep. 123. 
48 B. L. J. 452. 


Under a statute making bank officers and directors liable for exces- 
sive loans such officers and directors will be liable only for the amount 
of the original excessive loan and not for interest added to the amount 
of the original note and ineluded in a renewal note. Farmers State 
Bank v. Youngers, 8. D., 227 N. W. Rep. 371. 47 B. L. J. 270. 


Under a statute making each director and officer of any bank ‘‘per- 
sonally liable for all excessive loans made by his bank in such amount 
as such loan may be in excess of the amount limited by law,’’ the fact 
that one who has borrowed an excessive amount from a bank pays a 
sufficient amount on the debt to reduce it within the legal limit does not 
relieve the directors and officers from the liability imposed by the 
statute. Smith v. Fischer, S. D., 237 N. W. Rep. 718. 49 B. L. J. 45. 


The officers of a bank, who knowingly make a false report of the 
bank’s condition are liable to one who, in reliance thereon, loans money 
on the security of the bank’s stock. Merchants’ Nat. Bank v. Thomas, 
28 Ohio L. J. 164. 30 B. L. J. 149. 


Where the officers of a failing bank induce a person to invest in 
shares of the bank’s stock on the representation that the bank will be 
reorganized and that all worthless or doubtful paper held by the bank 
will be eliminated, which representations are not fulfilled, and the bank 
subsequently fails, the officers will be personally liable for the amount 
invested by the stockholder and for the amount of the assessment paid 
by him because of the failure. Baumehen v. Donahoe, Towa, 242 N. W. 
Rep. 533. 49 B. L. J. 742. 


The vice-president of a bank, who was also a director and member of 
the executive committee, arranged for a loan by the bank to a corpora- 
tion of which he was a director and stockholder. All of the officers of 
the bank had knowledge of the loan and none objected. The loan was 
not formally authorized by the executive committee, as required by one 
of the by-laws of the bank, but it appeared that this by-law was con- 
tinually ignored by the officers of the bank. It was held that the officer. 
who arranged for the loan, was not liable to the bank for the loss suffered 
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as a result of making the loan. American Sav. Bank & Trust Co. v. 
Earles Wash., 194 Pac. Rep. 555. 38 B. L. J. 274. 


Where an inactive officer of a bank in good faith introduces a person 
to the bank’s cashier, explaining that the stranger has a cashier’s check 
which he wishes cashed and that the officer has an interest in the pro- 
ceeds of the check (namely, a commission on a real estate sale) the 
officer will not be liable, if, after the check is cashed, it is discovered to 
be a forgery. West Monroe State Bank v. Calvert, La., 144 So. Rep. 
745. 50 B. L. J. 381. 


A bank officer will not be held personally responsible to a person 
who loses money in making an investment suggested by the officer unless 
it is shown that the officer is guilty of actual fraud. Benz v. Mohr, 272 
N. Y. Supp. 558. 51 B. L. J. 835. 


A trust company officer persuaded a depositor to purchase a draft 
on a foreign bank to be used on a trip abroad. Upon the failure of the 
trust company, before the collection of the draft, it was held that the 
depositor could not hold the officer personally liable. Foley v. Com- 
missioner of Banks, Mass., 197 N. E. Rep. 448. 52 B. L. J. 960. 





LEGAL QUERIES AND ANSWERS 


Altered Paper 


Q. What kind of an alteration will void a negotiable instrument? 
A. Any material alteration. N. I. L. Sec. 124. 


Agreement to Allow Overdraft 


Q. Can an agreement by a bank to honor checks which create an 
overdraft be enforced against the bank by the drawer? 

A. No; such an agreement is illegal. There are, however, decisions 
to the contrary. S. R. & P. Import Co. v. American Union Bank, 204 
N. Y. Supp. 755. 41 B. L. J. 317. Brown v. Mutual Trust Co., Pa., 110 
Atl. Rep. 155. 37 B. L. J. 493. §1137 B. L. J. Digest. 


Check Drawn on Savings Deposit 


Q. A check on a savings bank payable to order stated that the 
bank book of the depositor ‘‘must accompany this order.’’ Was the 
check thereby rendered non-negotiable? 

A. Yes. The condition embarrasses and restricts its free circula- 
tion for commercial purposes. White v. Cushing, 88 Me. 339. 34 Atl. 
Rep. 164. 


Check Signed by Mark 


Q. Drawer signed a check by his mark. The witnesses did not 
attach their signature until after the drawer’s death and the words 
‘*His mark’’ were not inserted until after that event. Is the instrument 
complete ? 

A. Yes. Sharpe v. Sharpe, 105 8. C. 459. 908. E. Rep. 34. 


Checks Marked “In Full of Account” 


Q. Is a check given in payment of an account, marked ‘‘Tn full of 
account,’’ which does not as a matter of fact pay the entire account. 
payment in full, and is the payee who holds the check estopped from 
moving for the uncovered balance? 

A. The general rule is as follows: If the claim is liquidated and 
there is absolutely no question as to the amount due, a check for a lesser 
amount than the claim, even though marked ‘‘Tn full of aceount,’’ does 
not settle the account and the creditor may keep the check and sue for 
the balance. If, however, there is a dispute as to the amount of the 
claim, and the same is not liquidated, a check sent ‘‘in full of account’’ 
is payment in full and the creditor must either return the check and 
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sue for the amount claimed by him, or accept the check in full pay- 
ment. The rule that payment of a lesser amount than the amount due 
in liquidated debt is not payment in full has been changed in some 
states by statute, among them, Alabama, California. Georgia, New York, 
North Carolina and Virginia. §§ 1263, 1264 B. L. J. Digest. 


Consideration 


Q. A wife signed a note seven years after her husband had signed 
and delivered it to the payee. There was no consideration for her sign- 
ing the note. Is the wife liable on the note? 

A. No. She was not a party to the original transaction between 
her husband and the payee. She did not sign the instrument by reason 
of any agreement between her husband and the payee at the time of 
the original transaction that she was to add her signature. Tn the light 
of these facts, her undertaking in signing the note was a new and in- 
dependent contract and to be binding on her must be supported by a 
new consideration independent of that of the original contract between 
her husband and the payee. Had the payee made and fulfilled a prom- 
ise to forbear enforcing payment of the note for a reasonable or definite 
time as an inducement for her signing the note, that promise would 
have been adequate consideration. Van Bebber v. Bechill, 109 Pac. 
Rep. (2d) 1046. 


Duties of Collecting Bank 


Q. A check is sent for collection to a bank, without instructions. 
What are the bank’s duties with regard to making the collection? 

A. The bank is bound to make due presentment and in ease of 
non-payment to send out proper notices of dishonor, and where it is 
necessary to charge any of the parties with liability. the bank is bound 
to make formal protest. Chapman v. McCrea, 69 Ind. 360. § 297 
B. L. J. Digest. 


Delivery 


Q. What does the term ‘‘delivery’’ mean, when used in connection 
with a negotiable instrument ? 


A. The transfer of possession, actual or constructive. from one person 
to another. N. T. L., See. 191. 


Imperfect Gift of Bank Deposit Not Operative as Trust 


Q. As evidence of her intention to give $1,000 to her brother-in- 
law at some future time, a woman made the following memorandum: 
‘‘T have on deposit for George Krickerbery $1,000. (signed) Marv A. 
Hoff. July 8, 1931.’’ Did this memorandum constitute a gift of $1.000 
to George Krickerbery? 


A. No. It was held that the memorandum did not constitute a 
valid gift of $1,000 as the intended gift was incomplete hecause of lack 
of delivery. It could not be made to take effect in the future, as such 
transaction would only be a promise or agreement to make a cift. and 
being without consideration. would be unenforceable and void. The 
memorandum could not operate as an ‘‘executed trust’’ because there 
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was no intention to establish one. Krickerberg v. Hoff, Ark., 143 8S. W. 
(2d) 560. 58 B. L. J. 24. § 600 B. L. J. Digest. 


Indorsement or Assignment of Note 


Q. Can a negotiable note be validly assigned without indorsement ? 


A. Yes. While an indorsement of a note must be made by written 
signature on the back of the instrument itself, an assignment of a note 
or mortgage may be by separate instrument or even parol. ‘There is a 
distinction between the indorsement of a note and its assignment. Both 
indorsement and assignment transfer title to the indorsee or assignee, 
but the indorsement, if made before maturity, confers upon him the 
special rights of a holder in due course. Cockrell v. Taylor, Mo., 145 
Ss. W. (2d) 416. 


Limiting the Trustee’s Liability 


Q. A will contained a provision that neither executors nor trustees 
should be held liable for any act done or suffered to be done by them 
in good faith thereunder. Would such trustees be liable for holding, for 
an unreasonable length of time, non-legal securities received by them 
from the decedent, or for making new investments in non-legal, where 
such authority was not plainly and explicitly given to them? 

A. Yes. Provisions in trust agreements relieving the trustee of 
liability for an act done or suffered to be done in good faith are strictly 
construed in accordance with the objects and purposes of the trust, and 
a trustee may be held personally liable for breach of trust if the act is 
not within his powers, though acting in good faith and notwithstanding 
the immunity clause. In re Rushmore’s Estate, 21 N. Y. Supp. (2d) 
526. 58 B. L. J. 34. § 515 B. L. J. Digest. 


No Obligation to Permit Overdraft 


Q. Afitter a bank had several times permitted a depositor to over- 
draw his account, it refused payment of one of his overdraft checks. 
Can the depositor hold the bank responsible for a loss sustained by him 
as a result of its refusal to pay? 


A. The bank is under no obligation to honor a depositor’s over- 
draft check, even though it has previously paid overdrafts made by 
him. Schoonmaker v. Gilmore, 84 Ill. App. 17. 31 B. L. J. 140. § 1136 
b. L. J. Digest. 


Right of Holder for Value Without Indorsement 


Q. The drawer of a check, payable to his own order had it cer- 
tified and transferred it without indorsement to a third person for 
value. Can the holder enforce payment against the certifying bank 
without first obtaining the payee’s indorsement? 


A. No. The holder cannot enforce payment until the payee’s in- 
dorsement has been obtained. By drawing the check to his own order, 
the drawer made it a condition of payment that the check should be 
paid only upon his order evidenced by indorsement, and the certifying 
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bank obligated itself to pay only upon that condition. Lynch v. First 
National Bank, 13 N. E. 775. 


Presentment for Payment 


Q. Where a waiver of presentment is embodied in a note, is it bind- 
ing upon all of the parties? 

A. Yes. Appleton & Eldredge, Inc. v. McCarthy, N. J., 138 Atl. 
Rep. 111, 45 B. L. J. 33; Lewis v. Small, Minn., 215 N. W. Rep. 788, 
45 B. L. J. 146; Morrison v. Frantz, W. Va., 141 8S. E. Rep. 394, 4d 
B. L. J. 682. § 1322 B. L. J. Digest. 


Stolen Check in the Hands of Holder in Due Course 


Q. The payee of a check stole it from the drawer and negotiated it 
to a holder in due course. Can the latter enforce it against the drawer? 

A. Yes. Where the instrument is in the hands of a holder in due 
course a valid delivery by all prior parties is conclusively presumed. 
N. I. L., See. 16. 


Stop-Payment Order 


Q. For what period of time is a stop-payment order effective? 

A. In the absence of statute a stop-payment order is effective in- 
definitely. In the states of Idaho, Louisiana, Maine, Missouri, Montana, 
Nebraska, New Jersey, Oregon and Wyoming stop-payment orders are 
effective for ninety days unless renewed in writing for additional ninety 
day periods from time to time. Michigan, Alabama, Florida, New 
Mexico, North Carolina, Utah and Vermont’s statute is six months in- 
stead of ninety days. In West Virginia the original order is effective 
for six months, renewal for 90 days and thereafter the bank shall not 
pay the check. In lowa notice is valid for sixty days, renewal for 
thirty days. In Nevada notice is valid for six months and renewal for 
ninety days. In Virginia notice is valid for one year. In Washington 
stop-payment orders must be confirmed in writing within fifteen days 
and remain in effect for six months and thereafter until the bank gives 
notice to the depositor of the expiration of notice. The depositor may 
within ten days thereafter renew the notice in writing and it will re- 
main effective for an additional six months’ period. 


Stopping Payment of Cashier’s Checks 


Q. The plaintiff deposited in the Bank of United States a cashier’s 
check issued by the defendant bank. Before the check was collected, the 
Bank of United States failed and the plaintiff immediately notified the 
defendant not to pay the check. The defendant, however, paid the 
check upon presentment. The plaintiff later recovered a substantial 
portion of the check through a settlement with the receiver. Can Jones 
recover the balance from the defendant? 

A. Yes. It was held that the plaintiff was entitled to recover from 
the defendant the difference between the amount of the cashier’s check 
and the amount received through the settlement, and in addition, $2,500 
to cover legal expenses of the proceeding against the receiver. Wolf v. 
Title Guarantee & Trust Co., 296 N. Y. Supp. 800. 54 B. L. J. 688. 
§ 1470 B. L. J. Digest. 
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